STATE OF VERVONT
WATER RESOURCES BOARD

In re: G eat Qutdoors Trading Conpany
Docket No. CUD 96-02

PREHEARI NG CONFERENCE REPORT AND ORDER
BACKGROUND

On July 25, 1996, Earl W Richardson and Pauline L.
Ri chardson ("Richardsons") filed a notice of appeal
("appeal®) from Conditional Use Determ nation ("Ccubd") 94-014
i ssued on June 25, 1996, by the Water Quality Division,
Department of Environnental Conservation ("DEC"), Agency of
Natural Resources ("aANR"). CUD-94-014 authorizes M. Chuck
Wagenheim The Geat Qutdoors Trading Co., Inc.
("Permittee™) to construct a commercial building and expand
a parking lot along Wodstock Avenue/U.S. Route 4 in
Rutland, Vernont ("Project”) in a Cass Two wetland and
adj acent 50 foot buffer zone ("Wtland"). The Wetland is
substantially located on | and owned by the Gty of Rutland
that is known as the poor farm ("Poor Faxrm"). The
Ri chardsons filed the Appeal pursuant to Section 9 of the
Vernont Wetland Rules ("vwrR") and 10 V.S. A § 1269.

On July 30, 1996, the Board's Executive Oficer
docketed the Appeal as CUD 96-02.

On August 9, 1996, the Permttee filed a Mtion to
Dismss the Appeal ("Mtion").

On Septenber 4, 1996, the Board appointed David L.
G ayck, Esqg., Associate Ceneral Counsel to the Environnental
Board, as staff attorney and Board designee for the purpose
of conducting prehearing conferences pursuant to Rule 24(a)
of the Board' s Rules of Procedure ("Rules").

On Septenber 13, 1996, Board designee G ayck issued a
menorandum to parties regarding the Mtion and requests for
clarification of the issues raised by the Appeal.

On Cctober 11, 1996, the Permttee filed docunments in
conpliance with the Septenber 13, 1996 menorandum

On Cctober 11 and 18, 1996, the Richardsons filed
docunents in conpliance with the Septenber 13, 1996
nmenor andum

On Cctober 18, 1996, Andrew Raubvogel, Esq., filed a
notice Oof appearance on behal f of ANR.

~ On Cctober 24, 1996, Water Resources Board ("Board")
designee David L. Gayck, Esq., convened a prehearing
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conference in Mntpelier with the follow ng persons
participating:

- Earl W Richardson and Pauline L. Richardson
The Geat Qutdoors Trading Co., Inc.,
by Al an Keyes, Esq.
Agency of Natural Resources by Andrew Raubvogel, Esq

On Novenber 15, 1996, designee G ayck issued a Proposed
Prehearing Conference Report and Order. Pursuant to Rule
24, parties were given until Decenber 2, 1996 to file
witten comrents in response to the Proposed Prehearing
Conference Report and Order, and to request oral argunent
before the Board. No one filed witten comments or
requested oral argument.

On Decenber 12, 1996, the Board convened a deliberation
regarding t he Proposed Prehearing Conference Report and
O der.

Il.  PROJECT DESCRI PTION

The Project is |ocated on the north side of Wodstock
Avenue in an area of devel opnent that includes a shopping
mal |l to the east, other commercial buildings to the east and
west on the north and south sides of Wodstock Avenue, and
tﬂe Rutlﬁnd Vocati onal / Techni cal and H gh Schools located to
t he sout h.

The Project adjoins the Poor Farm  The Poor Farmis
approximately 19 acres and is | ocated between the conmerci al
area al ong Wodst ock Avenue and the residenti al
nei ghborhoods to the north and west of Wodstock Avenue.

The Permttee owns 2.5 acres at the Project‘s location, with
the Project involving .81 acres. The Poor Farm separates
the Richardsons' property from the Project.

The Richardsons' property is upland from the Project,
aﬁprOX|nater 700 feet to the west. The Wtland drains to
the north and east, away from the R chardsons' property.

The nearest portion of the Wetland is 175 feet away fromthe
Ri chardsons' property, separated by another house and | ot
owned by M. and Ms. Jones.

The Project includes the construction of a 5,085 square
foot restaurant building and 22,865 square feet of
| andscapi ng and parking. The building will be served by the
Gty of Rutland sewer system There will be no new roads.
The Project's parking area is designed so that all run-off
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is directed to a stormnater detention basin or Stormater
treatment swale prior to any discharge to the Wtland.

The Project's area of inpact in the Wtland is 27,950
square feet. The Project's area of inpact in the Wtland' s
buffer zone is 15,930 square feet. O the 15,930 square
feet of buffer zone inpact, 9,150 square feet is existing
parking. The remaining 6,780 square'feet is fill from the
Rrior owner and the road shoul der associated with Wodst ock

venue.

[1l1. RIGHT TO APPEAL

The Permttee contends that, under 10 V.S. A § 1272,
only the person who receives an order pursuant to this
section nay appeal to the Board as provided in 10 V.S A s§
1269. The Permttee contends that the Appeal should be
dismssed since it is the Permttee, and not the

Ri chardsons, that received CUD 94-014.

In 1n re: appeal of Larivee, Docket No. CUD 92-09,
Menor andum of Decision at 2 (Jgulv 13. 1993).. the Board
specifically rejected the sane contention.. The Board
stated, in part:

Al though 10 V. S. A § 1272 assures that the
applicant for a CUD has an automatic right of
appeal, 10 V.S A § 1269 authorizes a right of
appeal to "[alny person or party in interest
aggrieved by an act or decision of the [Slecretary
[of aNRr]." The Board reads this statute to permt
ot her persons than an applicant to appeal the
Secretary's determination. The Board |ooks to the
[VWR] and its own [Rules] to determ ne whether a
person appealing a CUD satisfies the standing
requirenents of 10~V.S. A § 1269.

Id at 3.

The Richardsons may appeal from CUD-94-014 if they have
standing to do so under the Rules. Accordingly, the Board
denies the Mtion with regard to the contention that only
the Permttee has standing to appeal from CUD 94-014.

V.  STANDI NG
Under 10 V.S. A § 1269, any person or party in interest

aggri eved bK an act or decision of the Secretary of ANR may
appeal to the Board, and all persons and parties in interest
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as determned by the Rules may appear and be heard. "Hence,
the Board nust look to Its own [Rules] tO determ ne whether
a person seeking to participate in a proceeding satisfies
the standing requirenents of 10 V.S.A § 1269." 1n re:
Appeal of Larivee, Docket No. CUD-92-09, Prelimnary Order:
Party Status at 3 (March 16, 1993).

A person's ownership of Bro?erty w thin or adjacent to
a significant wetland or its buffer zone does not per se
entitle that person to standing to appeal (or participate)
ina CUD appeal. In re: Chanplain Ol Conpbanv, Docket No.
CUD-94-11, Prelimnary Oder at 2-3 (Jan. 3, 1995).

Under 10 V.S. A § 1269, the Richardsons may seek
standing to appeal CUD-94-019 under Rule 22(a) (7) or 22(B)
Under elther provision, a person nust denonstrate a
substantial interest which will in some degree be affected
by the outcome of the proceeding. The Board stated, in
part, In Champlain:

In. his petition, [the petitioner] alleged that he
owns |and and a commercial enterprise adjacent to
the wetland conBIex and | and owned by Chanpl ain
that are the subject of this appeal and that he
supports the Secretary's denial of CUD #91-351.
Al t hough [petltloner1 asserted that Chanplain's
proposed project would have an undue adverse

I mpact on several specified protected wetland
functions and al so represented that he has
"significant property rights neriting protection
whi ch rights nmay not be fully represented by any
other party to this proceeding," [petitioner]
failed to describe what those "property rights”

m ght be and how they woul d be affected by

Chanpl ain's proPosed activity within the
significant wetland. He did not allege that he
actual |y uses or benefits in sone specific wa
fromthe subject wetland nor did he state wt
specificity how Chanplain's project mght
adversely affect vhis property rights" through

al l eged 1 nmpacts on the wetland s protected

functi ons. In short, [petitioner] did not offer
"a detailed statement” of his interest in this
proceedi ng, thereby enabling the Board to
determ ne whether that interest is "substantial"”
and whether it mght be affected by the outcone of
this proceeding.

Id at 3.
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. Accordingly, in Chanplain, the Board concluded that the
petitioner failed to denonstrate a substantial interest
under either Rule 22(A) (7) or 22(B)

A Rule 22(A) (7)

Rule 22(A) (7) provides, in part, that upon entering a
tinmely appearance the follow ng shall becone parties to
Board proceedi ngs:

[A)ny person dennnstratin? a substantial interest
mhlcﬁ may be adversely affected by the outcome of
the proceeding where the proceeding affords the
excl usive neans by which that person can protect
that interest and where the interest is not
adequately represented by existing parties.

In Larivee, the petitioner did not denonstrate a
substantial interest which would have been affected by the
outcone of the proceeding because the petitioner failed to
substantiate that his property adjoined that of the
pernmttee, or that the wetland on his property was connected
to the wetland for which the permttee had obtained a CUD
Larivee, Prelimnary Order: Party Status at 4 (Mrch 16,
1993). Accordingly, the Board denied party status under
Rule 22(a) (7).

B. Rul e 22 (B)

A person not neeting the requirements of Rule 22(a) may
have standing to appeal under Rule 22(B) by perm ssion of
the Board if he or she can denonstrate "a substantial
interest which may be affected by the outcome of the
proceeding." Rule 22(B) (3). This rule further states:

In exercising its discretion. . . . the Board shal
consi der: (1) whet her the applicant's interest
wi || be adequately protected by other parties; (2)
whet heral ternative nmeans exist by which the
aﬁpllcan; can protect his interest; and (3)

ether intervention will unduly delay or
prejudice the interests of existing parties or of
the public.'

*The term "applicant” in Rule 22(B) (3) refers to the
person requesting party status and not the person to whom
the CUD has been issued.
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In Larivee, the Board granted standing to appeal under
Rul e 22(B) where a petitioner denonstrated an interest that
was nore substantial than a generalized concern for the
protection of the public's use and enjoynent of the wetland
at issue. The petitioner's interests pertained to the
wet | and' s capacity to store stormvater runoff; water
quality; and vegetative and wildlife habitat. Fundanental
to the Board' s conclusion was that the petitioner identified
specific wetland functions that m ght be adversely affected
by the activities authorized by the CUD, and that there was
no other alternative nmeans for the petitioner to protect its
interests.

V. Rl CHARDSONS' STANDI NG TO APPEAL

The Richardsons' July 25, 1996 notice of appea
contains allegations of error pertaining to the Permttee's
CUD application formand the attached wetland eval uation
form The R chardsons supplenented their notice of appeal
with three subsequent submssions. First, on July 30, 1996
in response to a request by the Board's Executive Oficer.
Second, on Cctober 11, 1996 in response to a request by the
Board's designee. Third, on Cctober 18, 1996, again in
response to a request by the Board' s designee.

As explained below, after reviewing all of the
R char dsons' fiIin%s and the Permttee's opposing argunents,
and consistent wth the Board' s precedent, the Board
concludes that the Richardsons have failed to denonstrate
that they have standing to appeal from cup-94-014.

A %uly 25, 1996 Notice of Appeal - cup Application
orm

The notice of appeal contains six allegations of error
pertaining to the Permttee's CUD application form

1. al l egation #1

The R chardsons contend that the Permttee's answer to
CUD application question #10 erroneously omtted them as
adj oi ni ng property owers wthin or adjacent to the wetland
or buffer zone in question.

~Under WIR § 8.2 and question #10 of the pEc’s CUD
application form an applicant must provide certain
information to "all persons owning property within or
adj acent to the wetland or buffer zone in question.”

/
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Prior to the prehearing conference, Board designee
Gayck instructed all persons to file a map depicting the
wet [and, the buffer zone, the Richardsons' property, and the
tract or tracts of |and upon which the Project is to be
construct ed.

The map filed by the Richardsons on Cctober 11 depicts
the general l|ocation of their property and a wet area to the
east of their property. The Richardsons' nap does not
depi ct a connection between the wet area and the Wetl and.
However, at the prehearing conference, the Richardsons
stated that the wet area is connected to the Wtland.

Absent a connection between the wet area and the
Wetl and, the Richardsons do not adjoin the Wtland and
buf fer zone.. see VIR § 4.2. As noted above, the Board
denied party status in Larivee, in part, where a petitioner
failed to substantiate a claim of a connection between two
wetlands.  The Richardsons were %iven an opportunity to file
a map depicting the Wtland and buffer zone prior to the
convening of the prehearing conference. Thelr map fails to
show any connection between the wet area and the Wetland.

Accordingly, the Board concludes that the R chardsons
are not adjoining property owners to the buffer zone and
Wet | and and, therefore, need not have been listed as such
pursuant to VAR § 8.2 initemten of the Permttee's CUD
application.

ii. allegation #2

The Richardsons object to certain letters fromthe Gty
of Rutland to the Permttee which were nade part of the
Permttee's CUD application at question #9. The Richardsons
state that had they known of these letters, they would have
protested to the Gty of Rutland. In addition, they state
an intention to anneal a zoning permt issued by the Cty of
Rutland.

Since the Richardsons were not entitled to notice of
the CUD application, their lack of know edge regarding the
letters does not establish a basis for standing to appeal.
The Richardsons’ appeal of a |ocal zoning decision is not
relevant to the i'ssue of standing under the Rul'es.

Accordingly, the Board concludes that the Richardsons'
sefond al l egation of error does not establish standing under
Rul e 22.
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iii. allegations #3-#6

The Board has reviewed allegations #3-#6 and concl udes
that none of these allegations establish standing to appeal
under Rule 22.

The third allegation is that there is an inconsistency
bet ween how the Perm ttee answered CUD application questions
#11 and #12. Question #11 pertains to the entire Wtl and.

The Permttee characterized the entire Wetland as shrub
" swanp and Palustrine Emergent ("PEM"). Question #12
pertains to the portion of the wetland and buffer zone in
the area of proposed inpact. The Permttee characterized it
as wet neadow with the caveat that "{wlhile wet neadow may
be the description of the wetland, it should be noted that
the site is domnated by Phragmties and those
cgaracteristics normal |y associated with a neadow are
absent . "

The fourth allegation is that the Permttee failed to
provide a Soil Conservation Service (r"scs*) survey or site
I nvestigation report as part of its answer to question #i24,
nor provide support for the statenment that Vernont Agency of

Transportation vehicles occasionally park in the Wtland
ar ea.

The fifth allegation is that the Wtland is not dry
nost of the year as stated in question #12e.

The sixth allegation pertains to question #14g which
requi res the applicant to denonstrate how the proposed
project wll avoid any adverse inpacts on education and
~research in natural science. The Permttee answered
question #14g by stating that "[wlhile the wetland as it
- currently stands is not significant for this function,
efforts will be made to create an outdoor classroom and
educational walking trails in the adjacent undi sturbed
wet | and should this application be approved. To insure the
out door classroom and educati onal malking trails will be
created, the applicant has pledged $25,000 to provide
pl anning, design, and start up noney for this effort." The
Ri chardsons contend that since the Cty of Rutland owns the
| and where the classroons and trails would be, the Permttee
cannot gquarantee their creation.

Even if the Board were to assune that allegations #3-#6
are true, the Richardsons have not denonstrated a
substantial interest which will be affected by these alleged
errors. The Richardsons have not correlated the alleged

/

/
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errors to their actual use of, or the benefits they derive
from the \Wtland, nor have they stated how these alleged
errors mght adversely affect their own property through

al leged inpacts on the Wtland s protected functions. _
Moreover, the Richardsons' have not disputed in any of their
filings that the Wetland drains away from their property.

The Board concludes that the Richardsons have not
denonstrated a substantial interest which is nore than a
generalized concern for the protection of the public's use
and enjoyment of the Wetland. Accordingly, the Board
concludes that allegations #3-#6 do not establish standing
to appeal under Rule 22.

B. July 25, 1996 Notice of Appeal - Wetl and
Eval uati on Form

The Permttee conpleted a wetland evaluation form and
attached it as part of its answer to question #14 of the CUD
aPpIication form The Richardsons have made ten allegations
of error pertaining to the wetland evaluation form

The first and second allegations pertain to questions
#la and #lb. The Richardsons contend that, notw thstanding
the Permttee's answer to the contrary, a "treatnent swale
was not constructed and it was not to convey runoff from
Wodst ock Avenue and the school on the sout hwest side of
Wodst ock Avenue." Rather, the R chardsons' contend that
the Wetland and swale are the natural watershed for the
exi sting highlands and natural springs.

The third allegation is that, notw thstanding the
Permttee's answer to the contrary in question #lc, there is
a stream associated with the Wetland such that water from
the Wetland flows to Tenney Brook and thence into nore
significant waterways within the Gty of Rutland and Rutland
Town.

The fourth allegation is that the answer to question
#1d is I naccurate based on the allegations of error with

respect to questions #la and #lb. In addition, the
Ri chardsons also contend that runoff into the natural
wat ershed and swale will increase if there is residentia

devel opment on 18 acres of upland property owned b¥ the Gty
of Rutland. However, there 1s no allegation that the

Proj ect involves any residential devel opnent in the 18 acre
upl and ar ea.
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~The fifth allegation is that the answer to question #le
is inaccurate based on the allegation of error with respect
to question #l a.

The sixth allegation is that the answer to question #lg
Is inaccurate based on the allegation of error with respect
to question #l a. In addition, the Richardsons contend the
Board nust determ ne whet her ﬁrior filling of portions of
the Wetl and occurred before the adoption of federal and
state wetland rules, although there is no citation to any
statutory or regulatory provision in support of this
contention.

~ The seventh allﬁgation is that the answer to question
#2 is inaccurate based on their allegation of error with
respect to questions #l a and #1d.

The eighth allegation is that the answer to question
#2b regarding reduction of contamnant levels in surface
wat ers that recharge underlying or adjacent ground waters is
open to question, and that the State has maps which can
resol ve the question.

The ninth allegation pertains to question/answer #2d.
The Permttee answered "no" as to whether the wetland
enhances or protects water quality through chem cal action
or by the renmoval of nutrients due to the short detention
period associated with the limted area of the Wtland which
the Project wll inpact. However, the Permttee does state
that the wetland system as a whol e does provide water
quality enhancenent and protection. The Richardsons contend
that runoff from the Project, Wodstock Avenue, devel opnent
al ong Wodst ock Avenue, paved areas around the Rutland
Vocat i onal / Techni cal School, Rutland H gh School athletic
6é$:dsa and a closed landfill will go directly into the

and.

The tenth allegation is that under Vernont common |aw,
stormmvater runoff froma commercial business onto | and zoned
residential is an accessory use to that business and is
ill1egal and, therefore, all business devel opnments on
Wodst ock Avenue shoul d connect to a stormwater sewer on
Wbodst ock Avenue. The R chardsons have not identified any
case law in support of their allegation. This allegation
aﬁpears to be generally related to form question #2 al though
the R chardsons do not expressly link this final allegation
to any particul ar question.
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The Board once again concludes that, even if

al l egations #1-#10 are true, they are insufficient to
establish standing. The R chardsons have not correlated the
alleged errors to their actual use of, or the benefits they
derive from the Wetland, nor have they stated how these
al l eged errors mght adversely affect their own property
%hrough al l eged inpacts on the Wetland' s protected

uncti ons.

C  July 30, 1996 Filing

On July 30, 1996, the Richardsons conplied with the
request by the Board's Executive Oficer that they describe
the result they hope to achieve by the Appeal. The
Ri chardsons stated, in part:

Over the thirty-one (31) years we have
lived within the wetlands, we have seen
devel opment after devel opnent al nost
destroy the natural environnent. .. The
proposal for a detention pond is
obviously the easiest, |least costly, and
| east effective method of treating
runoff for the [Permttee]. .. W seek
the re-design of the [P]roject to
provide for runoff from the existing and
new site to be directed into an existing
storm sewer imediately in front of the
ﬂroject on Wodstock Avenue. W are
opeful that if runoff fromthis and any
future devel opnents are prevented, that
the primary wetlands will have
restorative powers once sources of
pollution are elimnated, or at |east

not added to.

The relief sought by the R chardsons pertains to VWR §s
5.2 (surface and ground water protection) and 5.4 (wldlife
and mgratory bird habitat). owever, the R chardsons have
not linked this relief to their own substantial interests,
nor have they denonstrated how this Project--as opposed to
all other devel opment which has preceded the Project--wll
affect the Wetl and.

_ The Richardsons have not denonstrated an interest which
is more than a generalized concern for the protection of the
public's use and enjoyment of the Wetland. Accordingly, the
Board concludes that the July 30, 1996 filing does not
establish standing to appeal under Rule 22.
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D. Cctober 11, 1996 Filings

The Richardsons' OCctober 11 filing contains four
nunber ed paragraphs.

L. par agr aph #1

I n paragraph #1, the Richardsons identified WARR § 4.3
(Buffer zones) and contend that the Permttee has no contro
over the fifty foot buffer zone contiguous to the Wetland.
In conjunction with their identification of VWR § 4.3, the
Ri chardsons repeat nost of what they alleged in their sixth
all egation of error regarding the CUD application, and al so
make reference to finding of fact #14 from CUD 94-014.

The Board concl udes that WAR § 4.3 does not require the
Permttee to. have control over the fifty foot buffer zone
contiguous to the Wetland. Rather, VR § 4.3 nmerely
establishes that there is a fifty foot buffer zone. Wth
regard to the buffer zone surrounding the Project, to the
extent that the Cty of Rutland owns part of i1t, the vwr do
not per se require that a permttee control the buffer zone.
Wiile there are significant reasons for a | andowner to
obtain perm ssion before using another person's |and, these
reasons are unrelated to the vwr. Mreover, the City of
Rutland has received notice of the Project and is on notice
as to what the Project involves relative to Gty of Rutland
property.

Accordingly, the Board concludes that paragraph #i does
not establish standing, nor does it state a cogni zable issue
whi ch coul d be adjudicated if the Richardsons had standi ng
under Rule 22.

ii. paragraph #2

I n paragraph #2, the R chardsons do not reference any
WR provision in conjunction with their discussion of

certain activities which occurred in 1988 at the Ray Reilly
Tire Mart.

The only activity relevant to the Appeal is that which
was applied for as the project. Accordingly, the Board
concl udes that paragraph #2 does not establish standing, nor
does it state a cogni zabl e i ssue which could be adjudicated
if the Richardsons had standing under Rule 22

/
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Iii. paragraph #3

| n paragraph #3, the Richardsons identify Section 8 of
the WAR, but their discussion pertains solely to subsections
b and ¢ of WIRs§ 8.5. The Richardsons contend that the
Permttee cannot rely on this provision since it does not
own or control the Poor Farm

At finding of fact #14, cuD-94-014 refers to the
Permittee's offer to the City of Rutland of $25,000 for the
building of a pond in conjunction with the outdoor classroom
and educational walking trails described in the application
for CUD 94-014.

The Board concl udes that paragraph #3 does not
establish a basis for standing to appeal for the reasons
stated with regard to the sixth allegation in the July 25,
1996 Notice of Appeal. However, if the R chardsons were to
have standing to appeal, then an issue would be whether

ursuant to VWrR § 8.5, the Project should be issued a CUD
ased on the Permttee's offer to the Gty of Rutland of
$25,000 for the construction of a pond in conjunction with
an outdoor classroom and educational walking trails on the
Poor Farmas it pertains to WIRR § 5.7 (education and
research).

Iv. paragraph #4

| n paragraph #4, the Richardsons do not reference any
WAR provision in conjunction with their discussion of
certain correspondence between the Permttee and ANR t hat
took place during January, 1994. The ANR correspondence
pre-dates the CUD application by over two years, pertains to
a conceptual proposal, is not a binding determnation under
the vwr, and suggests to the Permttee that, given the
presence of protected wetlands on the Project Tract, the
Permttee should seek a |ower purchase price for the Project
Tract. Accordingly, the Board concludes that paragraph #4
does not establish standing, nor does it state a cognizable
I ssue which could be adjudicated if the Richardsons had
standi ng under Rule 22.

E. Cctober 18 Filing
The Richardsons Cctober 18 filing contains five

nunmber ed paragraphs, W th additional unnunbered paragraphs
followng the fifth paragraph.
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L. paragraphs #1 and #2

| n paragraph #1, the Richardsons el aborate on the
matters di scussed in paragraph #2 of their Cctober 11
filing. In paragraph #2, they elaborate on the matters
di scussed in paragraph #4 of their Cctober 11 filing. For
the reasons stated above, these two paragraphs do not
establish standing to appeal under Rule 22, nor a cognizable
appeal issue under the VWR

Ii. paragraphs #3, #4, and #5

I n paragraph #3, the Richardsons discuss a letter sent
by Nancy R Manley of DEC on April 4, 1994, to Mr. Anthony
Stout regarding stormmater issues.

I n paragraph #4, the Richardsons discuss the timng of
the Permttee's application for CUD-94-014 relative to the
Permttee's purchase of land fromthe Gty of Rutland.

| n paragraph #5, the R chardsons discuss how despite
requesting that DEC send thema copy of the application for
CUD-94-014 once it was conplete, they were not namiled one
and, consequently, were denied the opportunity to comment on
the application.

_Past correspondence, the timing of the Permittee's CUD
application, and the Richardsons' interaction with ANR do
nﬁt establish standing, nor a cognizable appeal issue under
the VWR.

iii. unnunbered paragraphs

~I'n the remaini ng unnunbered paragraphs of their Cctober
18 filing, the Richardsons discuss why they were entitled to
noti ce under WR § 8.2, and why, based on their
participation and/or party status in two prior permtting
proceedi ngs regardlng_a near by MDonal d's restaurant, they
are entitled to standing herein. Finally, the Richardsons
cIa|n1partX status under Vernont Rule of Gvil Procedure
( "YROPM ) 2

For the reasons stated regarding the first allegation
in the July 25 Notice of Appeal, the Richardsons were not
entitled to notice. Second, past participation in two _
unrelated permtting Proceedln s does not establish standing
under Rule 22. Finally, VRCP 24 does not apply in this
proceeding. Rather, the relevant rule is the Board' s own

¢
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Rule 22. Therefore, reference to VRCP 24 does not establish
standi ng to appeal .

F.. Summary

In summary, the Board concludes that the R chardsons
| ack standing under Rule 22 to appeal from the issuance of
CUD-94-014. The Richardsons have not denonstrated a
substantial interest which will be affected by these alleged
errors.

VI.  ORDER

L. The Richardsons do not adjoin the Wtland and its
fifty foot buffer zone.

2. The Richardsons |ack standing to appeal cuUD-94-
014.
3. The Appeal is dismssed with prejudice.
Dated at Montpelier this go‘ﬂ‘day of December, 1996.
WATER RESOURCES BOARD
YIn W |
Wl liamMBo d Davies, Chair
Concurring:

W1 1liam Boyd Davies
Ruth Einstein
Jane Potvin

Abst ai ni ng:
Gi |l Gsherenko
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