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State of Vernont
WATER RESOURCES BOARD
In re: Lanoille River Hydroelectric Project (CVPS)
§ 401 Certification
Docket No. WQ94-03 and WQ 94-05
PRELI M NARY RULI NGS
Adm ssibility of Evidence and Scope of Review
This order relates to various notions, objections and

responses filed by the parties
dated proceeding in anticipation of and prelimnary to a de novo

t

hearing with respect to a Section 401 water quality certification .

(401 certification) issued by the ANR for four hydroelectric

facilities on the Lamille Rver (the Project) owned and operated .

by Central Vernont Public Service Corporation (CVPS).

. BACKGROUND

On March 3, 1995, the Vernont Natural Resources Council
(VNRC) filed with the Water Resources Board (Board) a Mtion
for Prelimnary Ruling on Admssibility of Evidence and Scope
of Review (vNRC's Mdtion). VNRC supplenented its notion on
June 16, 1995, by filing objections with the Board (VNRC's
(oj ections). Central Vermont Public Service (CVPS) and the
Agency of Natural Resources (ANR), each filed objections wth
respect to the other parties' prefiled testinony and evi dence
on June 16, 1995 (cveps's (Objections and ANR's bj ections).

On June 30, 12995, VNRC, CVPS, and the ANR each filed responses
to the various objections (VNRC's, CVPS's, ANR's Responses).

On July 13,- 1995, the Board held oral argument with respect
to the parties filings. The Board deliberated on July 20 and
August 3, 1995. The Board's rulings with respect each of the
parties substantive notions and objections follow.

I'l.  ORDER

A Obiections to evidence addressing econonm c and soci etal
| npact s

VNRC's Motion requesting exclusion of evidence offered by
CVPS reSﬁecting econom ¢ and so-called societal inpacts assocl -
ated with the proposed operation of the Project is granted. The
Board rul es that evidence offered by CVPS, and by any other party
in response, related to econom c costs, energy issues, and non-

. water quality environmental effects associated with the Project

is irrelevant, immterial and prezéj)dicial. 3 V.S.A §810(1);:
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Such evidence is beyond the scope of the Board s authority
to review 401 certifications' and the prejudice of such evi-
dence outweighs any probative value it may have. Therefore, such
evi dence nust be excluded. Only evidence which is germane to
det erm ni ng whet her the Project meets the Vernont Water Quality
Standards (VWX) and other applicable state |aw pertaining to
water quality concerns is relevant to the review of a 401
certification.

It matters not that the ANR nay have requested
econom ¢ information from CVPS as part of its review of the
Project. Such information may have been necessary for the
Secretary of ANR to develop the state's position before the
Federal Energy Regul atory Conm ssion, authorized by 10 V.S A
§ 1004, but it isirrelevant to the Board's review of the Project

under the VWS

Therefore, the Board directs its Chair to exclude any
testinony or exhibits offered through cvps's witnesses, Bruce M
Peacock, Jeffrey A Wwallin, and others, which address economc !
and societal inpacts. Likewse, any testinony or exhibits
offered by ANR or VNRC addressing econom ¢ and societal inpacts, —-.
either in direct or responsive filings, shall be excluded.

B. Objections t0 VNRC's evidence based on VNRC's
purported |ack of standing

The Board overrules cvps's objection that VNRC is not an
"aggrieved person* for the purpose of raising certain issues set
forth in its Notice of Appeal on grounds that it did not address
these issues in the proceeding below. See 10 V.S A § 1024(a). ;

|

VNRC was declared to be a party of right in the Prehearing
Conference Report and Order issued by the Chair on September 26,
1994. In a de novo proceeding, the decisionmaker is required to
hear the matter as if there has been no prior proceeding bel ow,
and a party of right may present any evidence that is relevant to

' But see, VWX § 1-03(c) (Anti-Degradation Policy:
Protection of Hgh Quality Waters).  This provision pro-
vides for application of an econom c and social inpacts
bal ancing test in determning whether a |imted reduction
in the higher quality of a high quality water should be
al lowed. However, no party has argued that § 1-03(c) is
., applicable in this proceeding.
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the issues wthin the general scope of the Notice of Appeal

3 V.S A §809(c); In re Killington, Ltd., 159 Vt. 206, 214-15
(1992). CVPS had an opportunity at the time of the Prehearing
Conference and in response to the draft Prehearing Conference
Report and Order to raise its objections to VNRC s standing and
statement of issues. It did not do so, nor did it seek tinely
review of the Chair's order. Board Rules of Procedure, Rules 21
and 24. Therefore, CVPS is bound by the terns of the Prehearing
Order. It cannot at this late date in the proceeding use a sc-
called evidentiary objection to attack both VNRC s party status
and the scope of its participation in this proceeding.

C Objections to VNRC s evidence for failure to raise
before the ANR issues set forth in its Notice of

Appea

The Board overrules cvps's objections to VNRC s evidence
on grounds that VNRC failed to raise certain issues before the
ANR whi ch VNRC has identified in its Notice of Appeal

The Board's de novo consideration of a request for 401
certification requires it to apply the Vernont Water Quality
Standards (VW) and ot her applicable requirenments of state |aw
In conducting such a review on appeal, the scope of the proceed-
ing is limted to consideration of "those issues specified in the
... hotice of appeal unless the Board determnes that substantia
inequity or injustice would result fromsuch limtation. Boar d
Rul es of Procedure, Rule 18(D).

The Board agrees that as a matter of sound Public policy and
| aw, those interested in the 401 certification of a hydroelectric
facility should participate and raise their issues at the earli-
est possible opportunity in the review process before the ANR
However, the proceeding before the ANR Is not a contested case
with the full panoply of rights provided by the Vernont Adm ni-
strative Procedure Act for the establishnent of party status and
the devel opnent of a record. Therefore, the Board wll not un-

it duly restrict the issues raised by an appellant at the expense of

conducting a thorough review of the Project in |light of federa
and state water quality requirenents. In re Killington, Ltd., at
214- 25.

Inits Notice of Appeal, VNRC asserts that the ANR erred in

. failing to apply certain legal standards and in allegedly consi-
- dering irrelevant evidence. In a de novo proceeding, clainms of
- error related to the anNr's om sSions or inappropriate application

of legal standards are relevant to the extent that they illumi-
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nate what |egal standards and evidence are relevant to the
Board's determnation of the matter under appeal.

In making this ruling, the Board specifically rejects cvps's
argument that Rule 30 of the Board's Rules of Procedure should be
considered in defining the scope of the evidence on appeal. Rule
30 applies exclusively to those appeals which the Board is re-
quired by law to hear on the record, not to those which it is
expressly directed by statute to hear de novo. Conpare 3 V.S A
§ 2876 with 10 V.S. A § 1024(a).

D. Obiections to evidence regarding fish passage,
recreation and aesthetics

The Board overrules cvPs's objections to evidence submtted :
by both the ANR and VNRC related to fish passage, recreation and :
aesthetics. There are two reasons for doing so.

First, CVPS relinquished the very clainms that it nakes in
its objection because early in this proceeding it wthdrew those
portions of its appeal related to the authority and jurisdiction «__
of the ANR to address fish passage, recreation and aesthetics in
the context of 401 certification reviews. June 27, 1994, letter
from Kenneth picton to Wlliam Bartlett, at 1. Second
CVPS's oObjections are without nerit.

Cearly, consideration of Project i npacts on instream
beneficial uses and values, including inpacts on recreation,

good aesthetic value, and high quality habitat for aquatic biota,
fish and wildlife, is within the scope of the Board's 401
certification review authority. See PUD No. 1 of Jefferson
County v. Washington Departnent of Ecoloqv, U. S , 114 s.ct.

1900, 1910 (1994). Therefore, even CVPS concedes that sone such
evidence is relevant to the Board's inquiry. The question which
remai ns unanswered is the extent to which fish passage, Portage,
and public aesthetic enjoyment of waters are directly related to
I ssues of stream flow and water quality.

The Board in an earlier 401 certification appeal took the ;
view now proffered by CVPS that consideration of recreation and 5
aesthetics is confined to an evaluation of instream water
quality. Prelimnary Ruling, In re aopeal of Richard Bal asur, !
Docket No. WQ 86-06 (Feb. 18, 1987); decision vacated for lack of
jurisdiction, 1n re: Richard Bal aour, No. s22-92 ¢ec (Vt., Oange !
Sup. G. Jan. 25, 1993). However, because the Board never adjudi-
cated the nmerits of the Bal aour appeal, it did not have the
opportunity to consider what evidence was relevant to its eval u-~
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ation of instream inpacts. Therefore, the Board declines to rule
at this tine that evidence offered by ANR and VNRC concerning
fish passage, recreation and aesthetics is irrelevant or beyond
the Board's authority, especially in light of case |aw since the
Board's ruling in Balagqur.

E. bjection to evidence resnectins dam decommissioning
and renova

~The Board sustains cvps's objection to VNRC's evi dence on
possi bl e deconm ssioning and renoval of the Peterson dam

The Board has no authority under 10 V.S. A § 1004 and
1024(a) to order deconmi ssioning and renoval of a hydroelectric
facility. The Board may deny a 401 certification for a project
if it finds that it cannot neet the vwgs and ot her appropriate
requi rements of state law, and the FERC is then obligated to deny
a license or permt. 33 u.s.c.§ 1341(a)(l); CWA § 401(a)(1).
But the Board may not require a dam s decomm ssioning or renova
as part of a 401 certification order. Therefore, evidence
regardi ng dam deconm ssioning and renoval is irrelevant to this
proceedi ng.

The Board directs its Chair to exclude testinony offered by
VNRC witnesses Robert A Daniels and Geoffrey Power to the extent
that it addresses dam deconmi ssioning and renoval. However, to
the extent that the witnesses' testinony is gernmane to the issue
of whether the Project conplies wth the vwgs and ot her appro-
priate requirements of state law, the Board rules that such
testimony is relevant and adm ssible.

F. Evi dence of Pre-Dam Conditions

The Board sustains cvps's objection to evidence offered by
VNRC respecting pre-dam conditions in the Lanoille River. '

For the Board's ruling rejecting the application of pre- !
dam water conditions to the evaluation of an existing hydro- f
electric facility in a 401 certification proceeding, the parties !
are referred to the Board' s Menorandum of Decision, |ln re:

T&i%unusic Hydroelectric Project, Docket No. WQ 94-09 (Aug. 15,
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G Qther Evidentiarv Objections

To the extent that any of the parties' other evidentiary
obj ections are not disposed of b%/ this Order, they will be
addressed in rulings i ssued by the Chair, follow ng argunment by
the parties, and prior to a hearing on the nerits.

Dated at Montpelier, Vernont, this ﬂ"ﬁay of August, 1995.

Ver nont Water Resources Board
by/ its Chpir

WilliAm Boyd Davies

Concurring:

W/ |iam Boyd Davies, Chair
St eﬂhen Dycus

Ruth Einstein

Gi |l Gsherenko

Jane Potvin



