State of Vernont
WATER RESOURCES BQARD

VWt er Quality Certificate
(P.L. 92-500, Section 401)

i
T

lltn re: Vermont Marble Power Division of OWA (OWA)
. 61 Main Street, Proctor, Vernont 05765
Docket No. WQ 92-12

APPLI CATION FOR CENTER ruTzanp HYDROELECTRIC
"PROJECT

&n Decenber 27, 1991, Vernont Marble Conpany, whose nane was
lchanged to OWA, Inc. on Septenber 30, 1992 (fthe\ applicant), filed
‘an application (dated Decenber 24, 1991) for a water quality
‘certification under section 401 of the federal C ean Water Act with
‘the Water Quality Dvision of the Vernont Department- of
Envi ronmental Conservation, Agency of Natural Reswurees (the
Department) . On Novenber 20, 1992, the Conmi ssioner of the
.Department issued a certification. The applicant filed a tinely,
‘appeal of the- decision, purportedly nade on behalf of the
!Secretary, challenging certain firdinas.and conditions. Based on

the stipulation of the parties to.the appeal, and after hearing the
comments of the parties, the Water Resources Board (Board), nakes
the following findings and issues the following water quality
‘certificate, ased upon its jurisdiction on appeal pursuant to 20
'V.S.A. §§ 1004 and 1024(a) and the application of the Vernont Water
‘Quality Standards (Effective My 27, 1991) (the Standards) as well
ias other appropriate requirenents of State |aw as outlined herein:

' | . Backqround/General Settinq

, 1. The applicant has applied to the Federal' Energy
: ~ Regul atory Commission (FERC) for relicensure of the
’ -~ Center Rutland Hydroelectric Project |ocated on the Qter
g . Creek in theTamnnf_Rutland. avproximately 71 river mles
upstream of the Creek's confluence with Lake Chanplain.
The project damis aﬁproxi mately 1,000 feet upstream of
the confluence of the darendon River wwith Qter Creek
and 6,000 feet downstream of the confluence of East Creek
with ter Creek. (Attachnent A)

Dorset in the wetlands above 'Eneral d Lake and fl ows
northerly through, first, the Valley of Vermont, between
t he Taconic Range to the west and the G een Muntain
Raa?e to the east and then through the broad Chanplain
Low ands before discharging into Lake- Chanpl ain bel ow
Ver gennes.

z
§ 2. Qter Creek), Vernont's | ongest stream originates in
|~
|

3. The dam and other project facilities were first devel oped
by the applicant, which has operated them since 1898.
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4.

The existing dam consists of a 190 foot |ong concrete and
stone masonry structure |ocated on a Iedﬁe out cr oppi ng
known as Meads Falls. The dam crosses the streamin a
general ly north-south direction with a twelve-degree bend
about a third of the way fromthe right (north) abutnent.

The spillway is 174 feet long and has a crest elevation
of 504.8 feet (nsl). The remaining portion of the dam
is a 16 foot long, non-overflow section. (Attachnent B)

The dams spillway is fitted with 2.3 feet of wooden
fl ashboar ds. The toP of these boards is at elevation
507.1 feet (msl). Flashboards are nmintained in place
for normal operation year-round.

The projectinpoundnent has a surface area of 13 acres:
negligible usable storage capacity: a gross storage
volume of 30 acre-feet: an average width of 140 feet; and
a backwat er influence of about 4,000 feet. Wth water
levels lowered to the dam crest (elevation 504.8 nsl).,
the i mpoundnent has an average maxi mum surface area of
seven acres; a gross storage capacity of 17 acre-feet;
and a length of 3,200 feet (draft FERC I'icense anmendnent
anIication, 1988). The project has an average tailwater
el evation of 477 feet (msl), resulting in an average
gross head of 30.4 feet.

Proj ect headworks consist of a forebay and intake
structure located at the north end of the dam The
forebay makes an. S-bend comng from the inpoundnent to
t he intake. The intake structure is a_steel trashrack
and a wooden gate in a steel frame. The trashrack is
-approximately 31 feet wide by 12 feet high. Trashrack
bar spacing is approximately 9/16 i nch. The wooden %ate
is operated manually with' a .handwheel.  An abandoned
ﬁglr“n %?teihfsefieﬁ% awed%ttr))ﬁcfi.&rfeet high is | ocated just

€.rnisigateris -prugygew wiu
concrete.

Vater flows fromthe headworks to the powerhouse through
a 75 foot long, 6-foot dianeter welded steel penstock,
15 feet of'the penstock being |located in the project's
power house. The powerhouse IS a one-story stone and
masonry structure measuring approximately 33 feet by 40
feet by 12 feet high. It contains a single turbine and
generator. The turbine is a horizontal Francis type unit
manuf actured by Hol yoke Machi ne Conpany. The generator
is rated at 275 kxw. Estimated average ‘annual generation
is 1686 mwh.
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The tailrace from the project powerhouse discharges into
the downstream corner of a plunge pool l|ocated at the
base of the ledge outcrop on which the 'damis
construct ed. The resulting bypass is approximately 100
feet long. Imrediately below the plunge pool is riffle
reach of about 700 feet termnating just below the U S.
Route 4 bridge, below which the river turns into a slower

novi ng river w th nunerous oxbows and S-bends further.
downst r eam

El ectri cal Pomer enerated by the project is carried
approximately 70 feet to three 110-KvA, singl e- phase,

480/11,000-volt transforners | ocated outside the
power house. The primary purpose of the project is to
generate electricity for use in the applicant's system
| oad, which includes service to residential custoners'as

well as its own industrial facilities.

Fl ow _Resi ne

The project hydraulic capacity is 60 to 275 cfs.

The drainage area at the damis 307 square mles. Since
wat er year 1928, a gaging station (#04282000) has been
operated by the U S. Geological Survey on Qter Creek 200
feet downstream of the dam Operation of Center Rutland
and other generating facilities on East Creek affect the
natural flow statistics of the river. Several -of the
flow parameters for the project have been estimted and
are shown in the follow ng table:

| - Parameter © . Value
Mean runoff 554 cfs
(24.51 in/yr)
7410 79 cfs
l\ 95 % Exceedance 107 cfs
“ 50 % Exceedance 332 cfs
ll 10% Exceedgnce 1240 cfs j

A run-of-river prog']ect I's one which does not operate out

of storage and, therefore, does not artificially regulate
streanfl ows bel ow the project's powerhouse. Qutflow from
the project is -~egqual to inflow to the project's
I mpoundnent on an instantaneous basis.
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14. According to a Department report. Hydropower in Vermont:
An nt of Environnental Probl nd Opportuni-
ties, May 1988, the project's inpoundment fluctuates up
to 1.5 feet during low flows and 1.0 foot during noderate
flows. Also, the US. GCeological Survey gage located
I mredi atel y downstream has recorded instantaneous flows
as low as 10% of 7Q10, an indication of inmpounding
condi tions.

15. The applicant proposes to operate the site in an
automated run-of-river node and maintain a spillage flow
of 79 cfs, or instantaneous ‘inflow if |ess, over the dam
for the period June 1 to Cctober 15. Operation of the
generating unit will be controlled by a pond |evel sensor
that will be installed in the imoundnent.. Direct
l'i nkage of the sensor to autonmated unit controls will
allow the applicant to maintain a stable headpond to
provide the spillage required hereby. The applicant has
estimated that this will require maintaining the headpond
at approximately 0.25 foot -above the top of the
flashboards, but it is understood that 80 cfs wll be the
spillage requirenent, not the height of water above the
flashboards.

16. Under the applicant's spillage proposal, during the
period June 1 to Cctober 15, all inflows will be spilled
when flows recede bel ow 140 cfs (m nimum turbine outflow
plus 80 cfs spillage). Wien i nflows exceed 355 cfs
(maximum turbine outflow olus 80 cfs spillage), excess
flows will be spilled at the dam in addition to the 80

~cfs m ni mum

| V. Bypass

17. The project bypass is approximtely 100 feet |[ong and
consists of the ledge outcrop on which the damis founded
and a nlunge pool at the base of the outcrop. The |edge
outcrop is approximately 60 feet |ong and 24 feet high.
The ﬂlunge pool is at approximately the sanme el evation
as the tailrace fromthe project's power house. Flows
t hat have been passed through the turbines feed the
pl unge pool to a significant extent. The portion of the
river that actually may receive |ess than natural flows,
therefore, consists only of the face of the dam and the
rock ledge on which it is built, neither of which is
itself suitable fish habitat. The required |evel of
habitat for aquatic biota in the plun%e pool-and further
ﬁomnstream Is ensured by the spillage flows required.

erein.
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V. Standards Desianation

18.

19.

20.

‘Brook in Pittsford (river mle 60.3) presentl(y IS |
Prior

The "Oter Creek fromits confluence with Mon Brook in
Rutland (river mle 72.8,) to its confluence with Furnace

designated as a Oass B waste managenent zone.

tot he amendment of 10 V.S A § 1252, which anmendnent was
effective after the date the applicant filed the
application that resulted in the issuance of the
certificate on appeal, that section of Qter Ceek was’
designated as a Oass- C zone.)  The zone receives !
di scharges from five nunicipal facilities. The outfall !
of the Rutland Minici pal Wastewater' Treatment Facility
Is located about .one mle upstream of the project at!
river mle 71.9. The project is located at river mle

71, wWithin the class B waste managenent zone.  See

Standards, Ch. 4, Section 4-03 and the Cassification

Orders referenced therein: see also 10 V.S. A § 1252(h)

(Supp. 1994).

The Water Resources Board has designated the Oter Creek

as cold water fisheries habitat fromits source' to the
outfall of the Proctor Wastewater Treatment Facility in-:
Proctor. From the Proctor outfall downstream to. the:
stream s confluence with Lake Chanplain, except the

portion between the Bel dens Dam and Huntington Falls Dam

in New Haven/\Wybridge, the Board has designated the

river as a warmwater fisheries habitat. Standards..

Appendi x A, part A.3.(j). The project is located

upstream of the Proctor Wastewater Treatnent Facility, -
in the section that has been designated as cold water

fisheries habitat.

Class B waters are managed to achieve and maintain a high
| evel of quality conpatible with certain beneficial
values and uses.  Values are high quality habitat for
aquatic biota, fish and wildlife and a water quality that |
consi stently exhibits good aesthetic value; uses are
public water supply with filtration and disinfection,
Irrigation and other agricultural uses, swmmng, and
recreation. (Standards, Section 3-03)

Cass C waters, such as the stretch of Qter Ceek at
Issue here, fornerly were managed to achieve and maintain
a good level of" quality “compatible wth certain
beneficial values and uses. Values are habitat suitable
for aquatic biota, fish and wildlife.: Uses are
recreational boating and any recreational or other water
uses where contact with the water is mnimal and where'
ingestion of the water is not probable; irrigation of
crops not used for human consunption w thout cooking; and

compatible rmiustriday USeS. (Standards, Section 3-04)
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24,

G VI Water

does not conply with these rules.” The project dam is

Waste managenent zones (fornerly classified as Gass ¢
waters), although Oass B waters, present an increased,
| evel of health risk to contact recreational users due,
to the discharge of treated sanitary wastewater.

For Class B waters (including those designated as waste,
management zones that fornmerly were classified as Cass, |-
C waters) the followng criteria apply: dissolved oxygen |
limts for cold water habitat. streanms are 6 mg/l or 70|
percent saturation unless higher concentrations are/|.
| nposed for areas that serve as salmonid Spawning or |
nursery areas = inmportant to the establishnent or:
mai ntenance of the fishery resource, Standards, section
3-0B.l.a.; tenperature increases frombackground are |
limted to 1.0°r, Standards Section 3-01B.2.b.;
turbidity is not to exceed 10 NTU, Standards, sections
3-03B.1.a. and 3-04B.1.a.

Under the general water quality criteria, all waters,
except mxing zones, are. managed to achieve, as in-!
stream conditions, aquatic habitat with "[njo change from
background conditions that would have an undue adverse
effect on the conposition of the aquatic biota, the
physical or chemcal nature of the substrate or the
species conposition or propagation of fishes."
(Standards, Section 3-01B.5.)

Section 2-02. Hydrology of the Vernont Water Quality-
Standards requires that "rtihe flow of waters shall not |
be controlled or substantially influenced by nman-made
structures or devices in a manner that would result in
an undue adverse effect on any existing use; beneficial
value or use or result in a level of water quality that

a man-nade structure that controls' or substantially
I nfl uences streanfl ow

Qualitv

- 25

26.

a: Chem cal

The applicant did not collect water quality data as part
of its relicensing studies. The applicant did, however
collect water quality data at the project as part of an
earlier 'redevel opnent proposal. This data, 'collected
July 10-15, 1988, IS presented in the draft 1988 FERC
| i cense amendment application.

Based on this earlier gdata, the applicant cites, in the
1988 draft application, the I nportance of spillage atthe
Center rutland Dam as a' source' of reaeration. The
applicant also states in the amendnent application that
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the downstreamriffles fromthe tailrace to the new u,s,
Route 4 bridge have limted effectiveness in raising the
water's di ssol ved ox?/gen concentration except when the
concentration is well below saturation andthatproducing
saturated conditions at the base of the dam assures that
t he downstream dissolved oxygen sag point, |ocated at
river mle 65.7, wll be maintai ned above the minimum
st andar ds.

Study results from the 1988 sanpling show that spillage
of all inflows-at the damrenoves all or nost of the
di ssol ved oxygen deficit that exists in the project's
i npoundnent (Station é6a). Sanples collected at Station
6A were substandard on two out of three of the 'dates
where early norning sanples were collected, the al ga

i nfl uence being quite pronounced.

The Departnment has conducted extensive modeling in this
reach of the Qter Creek. The Departnment conducted a.
wast el oad al l ocation study in 1978, the results of which’
are presented in two parts. Oter Creek Wastel oad
Allocation Study, Part A Report of Data, January 1979;
and Oter Creek Wasteload Allocation Study, Part B:
Mat hemati cal Modeling Report, My 1979. A conti nuous
spill age over the Center Rutland Dam of 80 cfs (-sli ghtl?/
nore than 7Q10), or instantaneous inflowif less, wl

mai ntai n downstream water quality standards based on the ;-
assimlative capacity nodeling.

A wastel oad allocation order, issued for Qter Creek in
May 1991, allocates the assimlative capacity of the
stream below the Cty of Rutland to five conmmunities:
Rutland City, Rutland Town, West Rutland, Mendon, and,
Sher bur ne. Thi s wastel oad allocation is predicated on
the spillage at Center Rutland Dam'

Presently, the project is operated w thout spillage
during critical lowflow periods. The minimum hydraulic
-capacity of 60 cfs is less than QGter Creek's drought- |
flow condition, enabling continuous operation during
extrene low flows. '

There are no thermal discharges associated with the
proj ect. Although it is theoretically possible that |
operation of the. project could make 1t possible for !
natural tenperature changes to occur, extensive sampling !
done in 1977 and 1978 as part of wasteload assimlative
capacity study by the Departnent shows that: no such i
changes occur. Tenperature records fromthat study
upstream and downstream of the project show that the
project, operated as proposed, wll not cause a total
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increase in tenperature from background conditions in
excess of 1.0 degree F. at any tinme.

31. The applicant's proposal to convert the project operation,\
to run-of-the-river, wth automation to elimnate
i npoundnent fluctuations, and to spill 80 cfs, or:
i nstantaneous inflowif less during the critical water
guality period of June 1 to Cctober 15 will ensure that!
i ssol ved oxygen standards are met. The m ninum flow for
operation is 60 cfs. With.a mnimum spillage of 80 cfs, |
the project will not be operational at flows |ess than
140 cfs. Therefore, during the nost critical water
quality periods of flows less than 140 cfs, all flows
will spill and benefit fromreaeration. At - rmoderate
flows of 140 cfs or greater, a significant portion of the
inflow will be spilled, creating a mix of highly
oxygenated water With the oxygen-deficient water fromthe
turbine. release. The changes in project operation are
particularly inportant because 'of the use of the Gter
Creek for wasteload assimlation and the evidence of
algal activity that causes a diel flux_in dissolved.
oxygen.

{

32. Because natural river flows wll be continuously
avail abl e downstream the inpact of the project on
concentrations or levels ofthe follow ng parameters wll
not be significant:

Phosphor us

Nitrates

Settleable, floating or suspended solids

G, grease, and scum

.Alkalinity

pH

Toxics

Turbidity

Escherichia coli

Col or ‘g
Taste and odor i

b. Agquatic Biota

33. Aquatic biota are defined in_Standards, section 1-01B.
as "organisns that spend all or part of their life cycle :
in or on the water." Included, for exanple, are fish, |
aquatic insects, anphibians, and sone reptiles, such as
turtles.

34. The Oter Creek in the project area supports a m xed
fishery of warm and col dwater species. Tributary streans
entering Oter GCreek, (such as East Creek "and the
G arendon River, offer additional coldwater fish habitat.
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Segnents in this vicinity are stocked with brown trout,
al t hough natural reproduction also occurs within the
wat ershed. Anglers use the project's plunge pool and the
riffle below this pool according to Departnent of Fish
and Wldlife reports. Most of the fishing is fromthe
bank.  Yellow perch, brown trout, snallnmuth bass, and
white sucker are the species most'often caught;

The principal managenent objective of the Vernont
Departnent of Fish and Wldlife in this reach of Oter
Creek is to protect, and where possible enhance,

popul ations of these fish species and others occurringé

In the stream and their propagation. Brown trout |
popul ations are supplemented through stocking of !

catchable size fish, to increase fishing opportunities.
(Letter fromthe Agency of Natural Resources (Agency) to
applicant regarding relicensing studies, Aprill3, 1990.)

Because Oter Creek is a mgjor tributary, to Lake

Chanpl ain, the Departnent of Fish and Wldlife plans to v"

stock portions of Qtter Creek, downstream of the project,
wi thmgratory sal nmonids such as steel head rainbow trout.

These fish would eventually mgrate to Lake Chanplain and

contribute to the Lake's sport fisher

York State Departnent of Environnmental Conservation,

CQctober 4, 1977). 'Mgratory sal nonids have not yet been
stocked upstream of Center Rutland Project as part of'the -

Lake Chanplain program.

Adequate dam spillage is inportant to the maintenance of
fish habitat'in the plunge pool during the period Apri

to md-Cctober (menorandum dated August 25, 1992 from the :
Department of Fish and Wldlife). A flowdenonstration

_ _ Y Qter Creek -
plays an inportant role in the overall Lake Chanplain -
Salmonid Restoration Program (A strategic Plan for the |
Devel opnent of salmonid Fisheries in Lake Chanplain, New !

study was conducted August 19, 1992 to identify a ;.

suitable flow for providing adequate flow circulation in |
the plunge pool for feeding and resting habitat for the °

variety' of fish species that may use the pool.  The
speci es include brown trout, smallnouth bass, perch

suckers, mnnows, and darters. Spillage flows, in .
addition to providing a range of current conditions in -

the pool, entrain air bubbles in the water. This

entrai nnent serves as excellent overhead cover for fish . -

that use the pool.

spill age during the flow denonstration was varied between

O to 100 cfs for a visual qualitative assessnent. The
channel control for plunge pool water levels is |ocated
downstream of the tailrace. For this reason, water

| evel s in the pool did not vary appreciably, as the
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39.

spill age was increased and the powerhouse dlschargef
reduced during the study. As expected, current
distribution and air entrainment did vary. |

Fish and Wldlife determned that a spillage of 80 cfs :
was the lowest flow observed that provided any.
significant anount of perceptible currents in the pool.
This flow was judged as adeq1ate to serve the-nain body
of the pool; substantially higher spillage flows mould,
be necessary to enhance two of the eddy areas on either '
side of the pool. Fish and WIdlife determined that
hi gher flows were unwarranted to enhance these two snall
areas of the pool.

The pool habitat is especially inportant under sunmer’
conditions when fish seek out cold deep-water areas that-
are well aerated. Fish are less active during the:
winter, and circulation of currents fromthe tailrace
di schar ge into the pool, which remains full even without
spillage, 1is judged adequate for the wnter period,
gl ving consideration to the power production value of the-
flow.

Bel ow the tailrace, artificial flow regulation is only
anticipated to occur during inpoundment refilling
followng flashboard reinstallation. The applicant |
attenpts to maintain flashboards in place year round
(personal comunication with Steven Bliss, Vernont Marble
general manager, July 7, 1992). During reinstallation,

the inpoundnent is dr awn slightly bel ow the dam crest.

The U.S. Fish and WIdlife Service ElLow Recommendation :
Policy for the New England Area and the Agency Inte[|n]

prescribe mnimum flows for the perpetuation.? o
i ndi genous fish species. The n1n|nuns are 4.0 csmfor
spring spawning and incubation, 1.0 csmfor fall/w nter

spawni ng and incubation, and 0.5 csmfor the remaining
period and in cases mhere spawni ng and incubation is not:
applicable. Substantial reduction of flows below these

mni muns for the purpose of refilling the inpoundnent:
woul d inmperil fish below the project. Mainstem spawni ng
in the spring and fall is believed to,occur downstream

Technical ly, the inpoundnent can only be drawn when: |
inflows recede bel ow 275 cfs, the station's maxinmumi
operating capacity. Wen inflows are just below 275 cfs, .
the drawdown tine is |engthy. By the time the '
I mpoundnent is drawn and the boards replaced, flows my
recede such that the 0.5 csm (153 cfs) cannot be net and
the inpoundnment refilled at the same time. |n order to:
allow flexibility that would allow refill of the-
i mpoundnment w t hout causing undue adverse effects to
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aquatic biota, it is reasonable to allow 10% of inflows
to be placed into storage with a continuous rel ease of
90% of inflows. Wthout such an allowance, bypass flows
woul d be suspended for extensive periods of time while
waiting for inflows to increase and allow the inmpoundnent
to be refilled.

39. The river water quality and institution of a run-of-the-
river flow regime with continuous spillage between June
1 and Cctober 15 will protect the biological integrity
in the Oter Creek below the, Center Rutland facility,,
including macroinvertebrates, fish, and other aquatic
or gani sms.

40. The water use as proposed, W th the conditions inposed
below, wll not inpair the viability of the existjn?
popul ation of aquatic biota and fish. The use wil
neither significantly inpair growh or reproduction nor
cause an alteration of the habitat which inpairs the

viability of the existing popul ation.

c. Widl'if® and Wet | ands

41. The Vermont Water Quality Standards require the Agency
Secretary to identify and protect existing uses of state
waters. Existing uses to be considered include wetland
habitats and wldlife that utilize the waterbody. No
Cass | or Aass Il wetlands exist within the influence
of the dam backwater zone. Institution of a run-of-the-
river operating node wiii protect any downstreameti ands
that may exist.

42. Wldlife that use the riparian zone and river wll be
better supported by the inproved operating regine.-
Typical wldlife would include furbearers such as otter,"'
beaver, muskrat, mink, and deer and birds such as
ki ngfisher, herons, ducks, and osprey.

43. The water use as proposed, W th the conditions inposed
“below, W Il not |nPayr the viability of the existing.
popul ation of wldlife. The use wll nei t her

significantly inmpair growh or reproduction nor cause an
alteration of the habitat which inpairs the viability of
the existing popuidtion. Standards, section 1-03B.2.a.
The water use as proposed also will not cause a change
from background conditions that woul d have an undue
adverse effect on the conposition of the aquatic biota,
the physical or chemcal nature of the substrate or the
speci es composition or propagation of fishes. Standards
section' 3-01B.5.
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46.

47.

48.

49.

50.

51.

4. Shorel] . I I Lt

The applicant did not conduct a special study of
shoreline erosion. However, an archeol ogical study was
done, and that study identified two reaches of slight
bank erosion in the Inpounded reach. These two reaches
are on the left, or south bank. The right bank adjacent
to the inpoundnent consists primarily of fill, nostly .
mar bl e waste from past industrial use.No severe erosion
probl ens have been identified that need correction in
order to prevent excessive turbidity and sedinentation.
The applicant's proposed operating node w || mnimzethe
potential for new problens to develop in the future.

| mpoundnent  desilting can result in significant
degradation of water quality if 'not executed properly.
The applicant has no record of the project inpoundnent
ever having been desilted. (Letter of Decenber 24, 1991
from Kl ei nschni dt Associates to Agency) Devel opnent of
a desilting plan is, therefore, unnecessary atthis tine.
Should the need to desilt arise in the future, the
applicant should seek review by and approval from the
Agency under the existing Agency desilting policy.

e. Recreation and’ Aesthetics'

The project is near U S. Route 4, a heavily travelled
hi ghway into and out of the City of Rutland, and near the
State Route 3 intersection.

The project includes a dam constructed on a cascade known
as Meads Falls which is of some aesthetic value. An old
railroad bridge that fornerly connected the Delaware and
Hudson Railway to a nearby train yard spans the river
just upstream of the dam

ter! K i n i nt. st at.ew n regi
%cfeati%rn:(la ressoﬁrce_rrpo%% FiVer e ednej o%/eotlj’ byeploggfa‘!
regional, and statew de residents, as well as tourists.
Qter Creek provides a variety of recreational
opportunities, including fishing, .swimming, boati ng,
pi cni cking, view ng, and photography.

'Agency staff site visits have identified use of the
proj ect area, including existing paths along the
st reanmbanks and evidence of fishing activity. The
current use of the site for hydrogeneration may be of
interest to the public.

Vernont Water Quality
of existing water uses,

Lo -3 a )
|9

S require the protection
ng the use of the water
on 1=-03BR, The Standards
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52.

53.
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55.

56.

57.

Mar bl e Power Division of OWA
No. WQ 92-12

al so require the managenent of the' waters of the State
to protect, maintain and inprove water quality in such
manner that the beneficial values and uses associ at ed
wth a water's classification are attained. St andar ds
section 1-03A.

The reach of river in the vicinity. of the project is
classified as Cass B waters, waste nmanagenent zone,
‘fornerly O ass C waters.

The river is a navigable and boatable water of the State.

The Agency publication Vernont Rivers Study, February:
1986, lists Oter Creek from North Dorset to Lake
Chanpl ain as Vernont's |ongest recreational boating reach
at 100 mles, with high use for general touring. Qter
Creek has an extended canoeing season and scenic variety.

The Appal achian Muntain CGub River Qiide for Vernont.and
New Hanpshire highly recommends Oter Creek for "its
pl easant paddling and its scenic views of the G een
Mount ai ns, the Taconics, and the Adirondacks in New
York." The Quide also states, "There are several dans
on this river, and at many of themthe current is strong
right up to the edge. Take out well above all dans,

especially in high water."

Three segnments of Oter Creek are included in the
Nati onwi de Inventory, which evaluates and identifies
rivers and river segnments that nmeet the mninumcriteria
for further study and potential inclusion in the National
WI!ld and Scenic River System

The applicant'states that there is little need to provide
any aesthetic and recreational enhancenents because the
project is in an industrialized area, current use of the
site is slight, and nore attractive areas exist upstream
and downstream of the project. The applicant also
contends that access to the river in the project vicinity
is hazardous. The Agency disagreed with these assertions

in '"a letter dated Decenber 10, 1991 to the applicant.

The project is located at falls near a residential area
and there: is evidence of use as set forth above.

By letter dated April 13, 1990, the Agency requested the
applicant conplete a recreation nmaster plan for its

project. No master plan has been developed. By leltler
dated May 22, 1992, FERC has instructed the applicant to
provi de additional, information on the cost of' agency-

reguest ed recreational facilities, a draft master plan,
a description of how recreational data was collected, and
docunentation of existing infornmal access, areas in and

i mredi ately outside of the project area, | ncluding,
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58.

59.

60.

61.

62.

ownership. On Septenber 21, 1992 the applicant submtted
the additional information to FERC

ed. The boundary

The present project,boundary is lint _
I ks, tailrace, and

enconpasses the project civil wor
I npoundnent flowage.

There is no canoe portage around the area containing
applicant's project boundaries and. Meads- Falls, so-
called. Although the project boundaries enconpass |and
"upstream and downstream of the Falls, the project
boundaries do not contain sufficient space to permt the
construction of a safe canoe portage wthin the .
boundari es. The Departnment engaged the services of a
canoei st to study the river in the vicinity of the
proj ect. The canoei st determned that it would be
unsafe, particularly in high water conditions, to attenpt
a portage exiting the river just above the project. The
| ands outside of the project boundaries are owned by
others than the applicant and some of those |ands;
particularly on the right (facing downstrean) side of the
river, -contain steep banks, high nmasonry retaining walls
and ot her physical inpedinents that preclude or would
make very difficult a portage over such |ands even'if the
owners thereof were to give their permssion for.the
construction of a canoe portage. Wile lands on the |eft
side of the river upstream of but outside the project
boundary may not contain insurnmountable  physical
i mpedi nents, they are not owned by the applicant either

Page E-18 of the anendment applidation states:

Center Rutland 'Dam and falls could be an inportant .
aesthetic resource. The facilities are |located in-town
and the damand falls ... is visually interesting

e e e The falls and the riffle areas bel ow the
existing power station are visible fromthe Route 4
bridge, | ocated approximately 600 feet

downstr eam

The project's civil works alter the norphol ogi cal and
physical character of the river.

Spillage over the dam is a significant aesthetic
conponent of the project settin%. The Agency | andscape
architect participated in the flow denonstrati on study -
di scussed under the aquatic biota section above. Flows
were spilled in 20 cfs increnents from O to 100 crs. A
spillage of 80 cfs was determned to be 'appropriate.
Additional spillage resulted in no appreciable aesthetic
enhancement . For mtigation' and enhancenment as they
relate to public view ng and recreational use in the



Vater Resources Board - \ter (%Jality Certification
Marbl e Power Division of OWA

Ver mont

Docket No.

Page

15

WQ-92-12

proj ect area, 80 cfs spillage is a suitable spillage for
aesthetics for the period June 1 through Cctober 15. It
Is the landscape architect's opinion that spillage cannot
be.justified through the late fall and winter due to the
mnimal public use at that tine of year, reduced
visibility, and the |loss of power generation.

VII." Qher Uses

63.

VITI.

64.

65.

66.

67.

Downstream the river is used for the assim/lation of
wast ewater from four wastewater treatnent facilities,
Rutland, West Rutland, Proctor, and the village of
Pittsford and the generation of hydropower at five
facilities, M ddl ebury Lower, Beldens, Huntington Falls,
Weybridge, and Vergennes., The proposed project, as
conditioned below, 1s conpatible with these uses.

G her Applicable State Laws

a. Aqency Requl atorv Powers over Fish and Wldlife

Under 10 V.S. A Chapter 103, "[i]t is the policy of the
state that the protection, propagation control,
managenent and conservation of fish, wildlife and fur-
bearing animals in this state is in the interest of the
public welfare, and that safeguarding of this valuable
resource for the people of the state requires constant
and continual vigilance."

The water use as proposed, Wth the conditions inposed
bel ow, will be consistent with this state policy.

b. Wetlands

The Vermont Wetland Rules, pronulgated under 10 V.S A
§ 905, protect wetlands determned to be significant
under that statute and the rules promul gated thereunder.
No significant wetlands exist within the influence of the -
dam backwat er zone, and run-of-the-river operation wll .
protect any downstream wet!| ands that may exist. ' The

project, therefore, does not adversely affect wetlands.

C. tstandi na R [ ter

Waters of the state may be desi%nat ed CQutstandi ng
Resource \Waters, pursuant to' 10 V.S A § 1424a
Qut st andi ng Resource Waters receive special protection
under the Vermont Water Quality Standards. t andar ds

section |-03D. No section of Oter Creek has been
desi gnated as outstanding Resource Waters.
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[ X. State Conprehensive River Plans

68. The Agency, pursuant to10 V.S A Chapter 49, is mandated
to create plans and policies by which 'Vernont's water
resources are nanaged -and uses of these resources are
defined. These plans inplenment the Agency policy. The
Agency must, under Chapter 49 and general principles of
"admnistrative law, act, when possible, consistently wth
t hese plans and policies.

al:%?_&b_r_% Ar

n rtuniti

69. The Departmnent publication Hydropower in Vernont, An
Assesspent of Environnental Problens and Opportunities
is a state conprehensive river plan. The hydr opower

study, which was initiated in 1982, indicated that
hydroel ectric devel opnent has had an inpact on Vernont
streans. It recommends releasing appropriate m nimum
flows at the project site as necessary to satisfy
fisheries, aesthetics, and dissolved oxygen concerns.

b. 1 Ver nont _Recr ion Pl an

70. The 1988 Vernont Recreation Plan (Departnent of Forests,
Parks and Recreation) identified water resources and
access as priority issues.

71. The Water Resources and Access Policy is:

It is the policy of the State of Vernont to protect the
quality of the rivers, streans, |akes, and ponds wth
scenic, recreational, and natural values and to increase
efforts and prograns that strive to bal ance conpeting
uses. It is also the policy of the State of Vernont to
provide inproved public access through the acquisition
and devel opnent of sites that neet the needs for a
variety of water-based recreational opportunities.

72. Al'l owance of access and inproved flow nmanagenent would
be conpatible with this policy and bal ance conpeting uses
of the river for recreation and hydropower.

c. Vernont comprehensive Energy Plan

73. Pursuant to Executive Order No. 79 (1989), the Depart nent
of Public Service produced the \ermont Conprehensive
Enercfv Plan, January 1991 This plan sets out an
integrated strategy for controlling energy use and
developing sources of energy. Several goals of the nl.ia
are to reduce global warmng gases and acid rain
precursors by 15% by the year 2000 through nodified
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energy usage; to reduce by 20% by the year 2000 the per

capita consunption of energy generated using non-
renewable energy sources; and to maintain the
affordability of energy. Continued availability of
electricity generated by this renewable source, with
proper environnental constraints in place, is consistent
with the State energy plan.

ACTI ON OF' THE BOARD

Based on the above findings, the Board determ nes that there

IS reasonabl e assurance that operation in accordance with the

followi ng conditions will not cause a violation of Vernmont Water
Quality Standards and will be in conpliance with sections 301, 302,

303, 306, and 307 of the Federal Cean Water Act, P.L. 92-500, as

.amended: Accordingly, it is hereby ORDERED, ADJUDGED AND DECREED

"by the Water Resources Board of the State of Vernont that the
vm'tg_i n. water quality certificate be issued on the follow ng
condi ti ons:

A, Except as allowed in Condition C below, the facility shall be
- operated in a run-of-the-river node where instantaneous flows
bel ow t he tailrace shall equal instantaneous inflow to the
i mpoundment at all times. Wen the facility is not operating,

all flows shall be spilled at the dam

B. Wen available frominflow, a mninuminstantaneous flow of 8o
cfs shall be uniformy spilled over the damcrest at all tines
during the period June 1 through OCctober 15. If the
I nstantaneous inflow falls bel ow the hydraulic capacity of the-
turbine unit plus this spillage requirenment, all flows shall
be spilled at the dam The applicant shall file with <the
Department for the Department's review and approval (which such
approval shall not be wthheld or delayed unreasonably),.wthin
150 days of the issuance of this certificate, a description,
hydraul'i ¢ design cal culations, and plans for the neasure to be
used to pass this mninum fl ow The 'filing shall address
conditions wth and without the flashboards in place.

c. During the reinstallation of flashboards, the inpoundnent shall
be drawn to the dam crest and the project operated continuously
in a run-of-the-river node. ,ther the installation  is
conplete, the inmpoundnent shall be refilled by reducing
_dofv}nstream flows to no | ess than 90% of the instantaneous
i nflow. :

DO Except as required for the installation of flashboards as
allowed for in Condition C above, the level of the inpoundnment
shall be maintained no |lower than the dam crest or the top of
the flashboards, when in place, unless prior witten approval-
for a drawdown is granted by the Departnent.
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E. The applicant shall file with the Departnment for the

Department's revi ew and approval, (which such approval shall.
not be withheld or delayed unreasonably), wthin-150 days of
the issuance of this certificate, a plan for nonitoring
I nstantaneous flow rel eases atthe project.' Foll|ow ng approval
of the monitoring plan, the applicant shall conduct such,
nmeasurements and, at the reasonable request of the Departnent,
Brow de such records as are required by the monitoring plan.,
pon receiving a witten request fromthe applicant, the
Departnment may waive the requirenment for flow nonitoring at
this project provided the applicant satisfactorily denonstrates
that the required flow will be discharged at all times.

The applicant shall provide the Department with a copy of the
turbine rating curves, accurately depicting the flow production
relationship, for the record wWithin one year of the issuance
of this certificate.

The applicant shall allow public access to the project area for,
utilization of public.resources, subject to reasonable safety
and liability limtations.

Debris associated with operation, including trashrack debris,
shall be disposed of in accordance with State |aw.

Any desilting of ‘the dam inpoundnent shall be done in
accordance with the Agency Desiltins Policy, a copy of which
is attached. (Attachment G~ The Departnment shall bé contacted
prior to any desilting activity.

The applicant shall allow the Department to inspect the project
area at any tine to nonitorconpliance with the conditions 'of
this certification.

A copy of this certification shall be promnently posted within !
the facility.

'Any change in operation which would in any way alter' any
condition of this certification constitutes a material inpact
on water quality.

Any significant changes to the project, including project
operation, nust be submitted to the Departnment for review, and
such changes or portion thereof affecting water quality and
only water quality shall require prior witten approval.
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A

N. The applicant shall incorporate the conditions of this
certification jn any conveyance--by |ease, sale or otherw se
--of its interests so as to legally assure conpliance with said |

conditions for as long as the project operates. :

. Dgged at Montpelier, Vernont this wday of April,
: 1995. |

Vermony Wter Resources Board

WaLDiam B7Yd' ‘Davies, Chair

Concurring:

W1 liam Boyd Davies
Ruth Einstein

W Byrd\ LaPrade
Jane Potvin

Di ssenti ng:
St ephen Dycus

Attachment A A Location Map
3 Attachment B: Map of Dam Site
Attachment C.  Desilting Policy




In re: Vermont Marble Power Division of QWA
§401. Certification, Docket No. WQ 92-12

DI SSENTI NG OPI NI ON of St ephen Dycus.

~ | believe that the Boara should not have approved the
stipul ated §401 certificate in this case wthout hearing evidence -
to denonstrate that the planned operation of the Qter Creek
hydroel ectric facility would not result in any violation of the
ermont Water Quality Standards. Under 10 V'S. A §1024(a),
appeal to the Board from a deci sion of the Secretary of the
Agency of Natural Resources is de novo, which neans that the
Board must nake its own independent determnation of whether the
certificate should issue. The Board has not done that, but has
relied instead on the assurances of the Secret arg that a
certificate upon terms negotiated and agreed to by the Agency and
the applicant setisfias the maguiramants of §401 of the Federal

Cclean WAter Act and the Vernont Water Quality Standards.

A better course for the Board woul d have been to remand the
matter to the Agency for further action, either upon its own
motion or upon the motion of the Agency and the applicant. | N
the alternative, the Board mght have permtted the applicant to
wthdraw its appeal, pursuant to the applicant's understanding
that the_sSecretary woul d issue a new certificate with the
nodi fications agreed to. In either instance; the certificate
presumably woul d have been issued by the Secretary inmediately;
wi thout any further expense or del ay.

The applicant said it was eager for the Board to issue the
certificateinorderto avoi d the-possibility that issuange by
the Secret arY] woul d start a new appeal period running. hat
concern may have been fueled by the fact that followng the
I ssuance of the original certificate and appeal to this Board by
the applicant, the Secretary in negotiations with the applicant
agreed tO0 renmove several inportant certificate conditions that
provoked the applicant's appeal, among them provision for
possi bl e downstream fish passage facilities and for a canoe
Portage around the dam Based on the information presented to

he Board, | cannot say that those changes were so substantial
that they mght have required a new certificate application, wth
public notice and opportunity for conment. But it is worth
noting that the changes during the pendency of this appeal were
made outside of the usual approval process and out of the public
view. Wile it is true that interested persons mght have become
Bartles to the appellate proceedings before the \Water Resources
oard and thus have preserved an ogportunl_ty to comment. on or
contest the negotiated changes, the practical reality is that
there were no other parties to the appeal and.lthus tnfo one with
standing to contest the negoti ated-changes. he“effect of "the
Board’s approval of the certificate, as nodified, is to elimnate.
any possible public notice or debate about the changes.




7~ . The nore inportant point here is one of accountability.
Wt hout conducting its own fact-finding hearing in this caSe, the
Board sinply did not have the information it needed to determine,
denovo, that the certificate should issue. The Secretary did.

The Board has effectively issued the C%r_tl_ficate on the stremgth
of"merl ndirigs. Responsibility for the resuft = .©..=..

should rest with the party who' made the critical decision,
nanel y, the Secretary. v

/")
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State of Vefmon't

AGENCY OF ENVIRONMENTAL CONSERVATION... "

~ Montpelier, Vermont 03602

"P FOR PUBLIC RELEASE

The state 6 Vernont wi shes to renind all dam owners who may be | .. -«
conductingor cont errﬁl ating sediment renoval operations at their~
facilities that such activities generally have serious effects on water
quality, fisheries and supporting aquatic life. It is the responsibility":
of the Agency of Environnmental Conservation to'assure that water quality
standards are maintained and aquatic -habitat is not damaged during,

sedi ment renoval operations. Consequently, there is a n€ed to nonitor
these operations and to regulate them where appropriate.

Dam. owners al so have certain responsibilities in this matter. The

w=argument that discharging sediment downstream only involves-putting X

« Silt and nutrients back 1nto the stream that were originally there does
not apply. Proper techniques to control reservoir sedinentation can be,

. .beneficial to the dam owner'and will significantly reduce unnecessary:

downstream damages.
Control of reservoir sedinentation nay be acconplished by providie for
sedi ment accumulation in the design of the reservoir, venting of the
sediment by use of gated outlets to encourage novement cf high concen-
tration of.sedinment In suspension through the dam renoving of the
sediment periodically by hydraulic or nechanical neans, and reducing
sedi ment ;ll el d through construction of vegetative screens or watershed -
structures?- Qur experience’ indicates past practice has been to' :rémove—:
this sediment by venting or by nechanical neans. ‘

To provide appropriate direction and to. fulfill our responsibility, it
is' the policy of the Agency of Environnmental Conservation: 5

1. That the Agency (Departnent of, water R_esourc_es?] be notified
priorto al | sedi nent renoval operations and provided with an appropricte
description and detailed proposal and timng of the activity.

2 Jdinee the Broposed activity may fall under several statutes,
a determination W || be made whether the actlv*t{ i s applicabl e under

"pams" (Title 10, Chapter 43), "Management of lakes ‘and Ponds" (Title 29,
Chapter 11), "Stream XI teration"” (Title 10, Chapter 41)or, a so-called

"1272 Order" (Title 10, Chapter 47).

(ATTACHMENT C) -




‘3. Venting of the sediment will normally be processed under a . .

"1272 Order"-issued by the Secretary. This order will require certain
~_ctiofis and precautions as developed jointly by the Owner, the Water

paligy Division, and the Fish and Game Department to eliminate or
minimize water quality standard violations. Also, the order will -specify
that the Aaency be notified of the actual dates of the activity so
wWater Quality, Fish and Game personnel, or Water Resource Invest.! gators,’
can_ he presgnt during the operation. ts

4 Removal of sediment by hydraulic or ‘mechanical means will be
processed under the permitting procedures of one of the other stntutes
listed in Item 2 above.

Individuals who have further questions or comment should .contact.one:

of the following personnel of the Department of Water Resources; Water

Quality Division (Telephone 828-2761): A. Peter Barranco, Dam Safaty
Engineer; Donald Manning,” Environmental Engineer.

Date//7'/fo




