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PREHEAR FERE REP AND R
BACKGROUND

On Decenber 16, 1994, the Water Resources Board (Board)
received a notice of appeal filed by Jeffrey Jacobs through his
attorney Richard A Unger, Esq., seeking review of the Novenber
18, 1994, decision by the Hazardous Materials Minagenent Division
(eMMD) , Agency of Natural Resources (aNR), denying M. Jacobs
eligibility for reinbursement for environmental assessment and
cl eanup costs from the Petroleum O eanup Fund, 10 V.S A § 1941,
related to the renoval of an underground storage tank at his
property in Mntpelier, Vernont. This appeal was filed pursuant
to 10 V.S A § 1933(a).

On January 10, 1995, the appellant was informed by Board
staff that his notice of appeal was deened conplete and docket ed.
Rule 18, Board's Rules of Procedure. On January 31, 1995, a
Notice of Appeal and Prehearing Conference was issued and sent to
persons required to receive notice. On that sanme date, a copy was
sent to The Tines Argus, which published it on February 14, 1995.
Rul e 18(c), Board's Rules of Procedure.

On March 10, 1995, the Board received a letter from counse
for the appellant indicating that neither he nor his client would
be present at the schedul ed prehearing conference. The letter
set forth the matters at issue and a proposed |ist of w tnesses
and docunents.

The prehearing conference was convened, as noticed, on Mrch
15, 1995, at 10:30 a.m, at the Board' s Conference Room 58 East
State Street, in Mntpelier, Vernont, by Board Chair WIIiam Boyd
Davies. Rule 24(a), Board's Rules of Procedure. The follow ng
persons were present at the prehearing conference:

»
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Alex M Elliott, Esqg., and Elizabeth Cord, for the
HWD, ANR

On November 9, 1995, a draft Prehearing Conference Report
and Order was circulated to counsel for the appellant and Hwp,
ANR On Novenber 22, 1995, the Board received comments from
counsel for the appellant. On Novenber 27, 1995, the Board re-

ceived comments from counsel for the ANR  Having duly considered

these comments, the Chair now issues a final Prehearing Confer-
ence Report and Order, naking such revisions as he deens neces-
sary.

1. | SSUES

Based on the notice of appeal and the appellant's
March 10 filing, the question before the Board is whether
the appellant has satisfied the three-prong test for
rei nbursenent from the Petrol eum O eanup Fund pursuant to
10 V.S. A § 1926(b). The ANR agrees that the appellant has
satisfied the second prong of the test, in that the appellant
has given all reasonable assistance in the renmoval of the under-
ground storage tank on his property. Therefore, the issues on
appeal are:

(A) Wether the appellant can establish that after making
a diligent and appropriate investigation he or she had
no know edge or reason to know of the existence of
an underground storage tank (10 V.S. A §

1926(b) (1)); and

(8) Whet her the appellant was ordered to renove or close
the tank (10 V.S. A § 1926(b) (3)).

The appellant contends that he exercised "due diligence"
when inspecting the subject property at the tine of purchase.
Moreover, he clains that a letter from Bob Haslam, Assistant
Hazardous WMaterials Specialist of the HWD, ANR, constitutes an
order within the neaning of 10 V.S. A § 1926 (b) (3).
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, I11. PRELI M NARY | SSUES

At the prehearing conference, the ANR identified the
followng prelimnary issues, which it argued should be addressed
prior to a hearing on the nerits:

(A) Wether counsel for the appellant has a personal
interest in the property at issue; and

(B) Whether other persons in interest should be joined
in this proceeding as parties or permssive intervenors.

Wth respect to question (a), the ANR indicated that M.
Unger, counsel for the appellant, mght be a part owner of the
property in question. Inits witten comrents with respect to
the draft Prehearing Conference Report and Order, the ANR
indicated that it no |onger sought information concerning this
| Ssue.

Wth respect to question (B), the ANR suggested that others

m ght have an interest in this proceeding such as the Vernont
. League of Cities and Towns (vict), the Dickey Trust (D ckey), and
" possibly the Environnental Protection Agency (EPA). Inits
~witten response to the draft Prehearing Conference Report and
| Order, the appellant provided the names and addresses for VLCT
7 and Dickey, suggesting that they be provided with an opportunity
. to intervene as permssive parties.

Any persons wishing to intervene in this proceeding,
i ncluding the VLCT and Dickey, shall do so in accordance wth
the deadlines and terns set forth in the Oder bel ow.

V.  STANDARD OF REVI EW

Any hearing on the nerits in this appeal shall be conducted
as a de novo proceeding, pursuant to 10 V.S. A § 1933.
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V. DI SCLOSURES

ii At the prehearing conference, the current Board nenbers were
i identified by name (Chair Davies, Stephen Dycus, Ruth Einstein,

. @il Gsherenko, and Jane Potvin) and their present and past

. professional affiliations.

Chair Davies noted that in the appellant's filing of Mrch
10, 1995, Frank Reed of Catanount Consulting Services was
specifically listed as a potential witness. The Chair therefore
di scl osed that he had provided |egal services with respect to the
formation of a maple candy conpany, and that M. Reed was a prin-
cipal of that conpany. The Chair indicated that he would need to -
- know nore about M. Reed's involvenent in the present case in
order to determ ne whether a conflict of interest or appearance
. of conflict exists warranting his recusal.

Additionally, it was disclosed that Board nmenber Ruth
Ei nstein had worked between 1981 and 1988 for the follow ng
divisions of the anr: G ound Water Managenment, Water Quality
(Lab), and Hazardous Materials Managenment D vision (Superfund).

In his coments with respect to the draft Prehearing Con-
. ference Report and Order, counsel for the appellant provided
, information clarifying the nature of M. Reed's interest in the
© present proceeding and M. Reed's relationship to Chair Davies
. and ot her menbers of the Board.

Any party seeking additional disclosures from Chair Davies,
i Ms. Einstein, or any other nember of the Board shall do so in
., accordance with the deadline and terns set forth in the Oder
bel ow.
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Y VI, WTNESSES AND EXHI BI TS

(A) The appellant's proposed |ist of wtnesses and exhibits
i are identified inits filing of March 10, 1995, and incorporated
herein by reference.

(B) At the prehearing conference, the aNR identified the

follow ng persons as potential w tnesses: Bob Haslam, Project
Manager, HWWD; Chuck Schwer, M. Haslam’s supervisor, HWD,

Thomas Unkles, witness to the tank renoval, HWD; George Desch,
Acting Director, HWD, June Mddleton, permt admnistrator, UST
Section, HWD, and Anne Wiiteley, Esq., counsel for the

Department of Environnental Conservation, ANR

The ANR identified the follow ng as potential exhibits:
Rei mbur sement Package for the Petrol eum deanup Fund (Decenber 2,
1992); Underground Storage Tank regulations (effective February |
1, 1991); correspondence in the HWD file; and various
_ photographs and charts. |

(C) In order for the Board to consider any aNR regul ations,

forms, or guidance docunents as part of the record, these must be ,
- offered as exhibits in accordance with the terms of this and any

i suppl emental prehearing order.

" VI1. SUPPLEMENTAL PREHEARI NG ORDER

A Suppl emental Prehearing Order reflecting a schedule for
~filing final witness and exhibit lists, prefiled testinony,
exhibits, and stipulations will be issued as a later date after
consultation with the parties.
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V.  ORDER
L The following are parties as of right in this proceeding:

a. Jeffrey Jacobs, appellant, pursuant to 10 V.S A § 1933;

b. The Agency of Natural Resources (ANR), pursuant to Rule
22(A) (4) of the Board's Rules of Procedure.

2. On or before 4:30 p.m, Tuesday, December 19, 1995, any
person seeking intervention should file a witten request wth
the Board pursuant to Rule 22(A) or (B) of the Board' s Rul es of
Procedure.

L§3. On or before 4:30 p.m, Friday, January 12, 1996, any party
 or intervenor seeking additional disclosures from any Board

menber, concerning any actual or potential conflict of interest,
shall file a witten request with the Board. This request should
state any facts known to the party which mght require recusal of
a Board nenber. Failure to file a tinely request maybe deened a
wai ver of objection to the participation of a Board menber.

4. On or before 4:30 p.m, Friday, January 12, 1996, any party
opposing a request for intervention filed by the Decenmber 19,
1995, deadline, shall file a witten nmenorandum in opposition.

5. On or before 4:30 p.m, Friday, February 2, 1996, any party
or intervenor shall file any request for prelimnary ruling or
dismissal. Said request shall be in the formof a notion
supported by | egal menorandum

6. On or before 4:30 p.m, Friday, February 2, 1996, any party
or intervenor objecting to the participation of a Board menber in
this proceeding shall file a witten objection with the Board.
This filing should state the reason(s) for the objection and any
facts known to the party which night require the Board member's

recusal
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7. On or before 4:30 p.m, Friday, February 16, 1996, any party
or intervenor wanting to respond to any notion or objection filed
by the February 2, 1996, deadline, may file a responsive

menor andum wi th the Board.

8. Parties shall file an original and five (5) copies of any

| notions, nenoranda, or other filings with the Board, and mail one
" copy to each of the persons listed as parties on the attached
Certificate of Service or any revised Certificate of Service
issued by the Board. A certificate of service indicating
delivery to all listed persons by hand or by first class nail
shall be filed with the Board and parties. The Board does not
accept filings by FAX

9. Oral argunents and hearings before the Board will be
recorded electronically. In addition, oral argument may be
recorded by a qualified stenographer, provided that a witten
notice is filed by the requesting party at |east ten (10) days
prior to the schedul ed argunent. Additionally, the requesting
party must conply with the other requirenents of Rule 28(cC)

W th respect to arrangenents for a stenographic record.

10. Pursuant to Rule 24(B) of the Board's Rules of Procedure,

this order will be binding on all parties who have received

notice of the prehearing conference, unless there is a tinely
;i objection to the Order, or a showng of cause for, or fairness
!requires, waiver of a requirenent of this Order.

Dated at Montpelier, Vermont, this @ay of Decenber, 1995.

Wat er Resources Board
by fts Chair

Boyd Davies




