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State of Vernont
WATER RESOURCES BQARD

In re: Application of Snowidse. |nc,

Appeal , of Vernont Natural Resources Council| (VNRC)
Docket No. 's-197-93 wnCa

In re: Avveal of VNRC,

Docket Nos. DAM 92-02 and WQ 92-05

MEMORANDUM OF DECISION

On April 11, 1995, a Second Interim Order was issued by
t he Washington Superior Court (Jenkins, J.) in the appeal In re:

Application of Snowidoe. Inc., Docket No. S-197-93 Wnca, re-
manding this matter to the Water Resources Board (Board) for its
consi deration of the parties' Agreement filed with the court on
June 16, 1993, and issuance of an order reversing and vacating
the Board's prior decisions and orders as specified in Section 8
of the Agreenent. As explained below, the Board believes that it
I's neither necessary nor appropriate to reverse and vacate it's
prior decisions and orders in 1n re: Anneal of VNRC, Docket Nos..
DAM 92- 02 and WQ 92- 05.

I "BACKGROUND

On February 11, 1991, Elwin R and Janice L. Kingsbury and
Snowridge, Inc. (SRI.), filed an application with the Departnent
of Environmental Conservation, Vernont Agency of Natural.
Resources (ANR), under the provisions of 10 V.S. A Chapter 43
(Dams), for a permt to construct an inmpoundment consisting of a
water withdrawal facility and an off-stream storage pond (the
project). On January 8, 1992, the ANR issued an Oder of
Approval authorizing the project.. On February 6, 1992, the
Vernont Natural Resources Council and others (VNRC),1 appeal ed the
ANR's dam deci silon to the Board/pursuant to 10 v.S.A. § 1099(a).

On May 7, 1991, SR applied for a Water Quality Certifica-
tion fromthe ANR under 10 v.s.a. § 1004 in connection with its
application for a permit fromthe U S. Arny Corps or Engineers,
On May 6, 1992, the ANR issued a Water Quality Certification
(401 Certification) finding generally that the operation of the
proposed project, when conducted in accordance with certain
condi tions inposed by the ANR would not violate the applicable
Vernont Water Quality Standards (VWX). On May 20, 1992, VNRC
appeal ed the ANR's 401 cCertification decision to the Board,
pursuant to 10 V.S. A § 1024(a).

! The Mad Dog Chapter of Trout Unlimited, the Vernont

Goup of the Sierra Cub and Peter F. cammann, all of whom
were represented by counsel for VNRC.
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On June 15, 1992, the Board issued an order providing for
joint 'evidentiary hearings in the two appeals. The Board con-
ducted a de novo hearing during September and October, 1992.
Parties presenting evidence and argunment were VNRC, SRI, the ANR
and W nooski One Partnership. The Board issued" a decision on
February 8, 1993. In re: Awweal of VNRC, Findings of Fact,

Concl usions of Law and Order (Feb. 8, 1993; anended Feb 11

1993). On February 23, 1993, both VNRC and SR filed notions to
alter and/or reconsider with the Board. On March 1, 1993, the
Board issued a Menorandum of Decision 'in response to the parties’
not i ons.

VNRC filed a Notice of Appeal on March 30, 1995. Negotia-
tions between several, but not all, of the parties to the Board
proceeding resulted in a Stipulation, which was filed with the
court on or about June 16, 1993. Not ably, .the AWR was not anong
the parties that-signed the agreenent. On June 18, 1993, the
court issued an Interim Order placing this appeal on inactive

to take such steps as were "necessary and appropriate to achieve
the negotiated resolution of this appeal as set forth in their
Agreenent . " InterimOrder at 1, In re: AwmMication of Snowidae,,

status for a period of thirteen (13) nonths to enable the parties.

%7¥

e

Inc., Docket No. S-197-93 #WncCa (Cheever, J.) (June 18, 1993).

court requesting that the several orders and decisions issued by
the Board in the dam and 401 certification appeal s be reversed,
and vacated. A Second Interim Order was issued on April 11,
1995, remanding this matter to the Board for its consideration of
the parties' stipulated agreenent of June 16, 1993, and issuance
of an order reversing and vacating the Board' s prior decisions
and orders as specified in Section 8 of that agreenent. .Second
InterimOder at 2, In re: AwmMication of Snowidge. Inc., Docket
No. S-197-93 wWncCa (Jenkins, J.) (June 18, 1993).

II. DI SCUSSI ON

The ternms of Section,? of the agreenent requiring that the
Board's deci sions and orders (hereinafter referred collectively
as "decisions") be reversed and vacated, without a prior show ng
that these decisions are arbitrary, unreasonable and contrary to
law, pose a threat to the delicate bal ance between the respec~
tive agencies and branches. of governnent. Their enforcenent
woul d create the dangerous precedent of privatizing decision-
making about the allocation of' inportant public resources,
elimnating or truncating the public process and Board over-
sight envisioned by the Legislature to assure a project's com
pliance with applicable water quality criteria and standards.

On March 6, 1995 SR and VNRC filed a Joint Mtion with the

Nt




Memorandum of Decision

|n re: Application of Bnowridge, Inc.. Docket No. 8-197-93 WwWncCa

In re: appeal of WRC

Docket Nos. DAM 92-02 and WQ 92-05
page 3 of 5

The Board is required to conduct de novo hearings in both
dam and 401 Certification appeals. 10 V.S. A § 1099(a) and §
1024(a). The Board's final decision is based uponh a record
devel oped by the parties during the course of contested case
hearings. The Board's final order in a dam permt appeal is
"bi nding upon the departnent [of environnental conservation]."
10 V.S, A §§ 1080(1) and 1099(a). An-appeal from a Board' s dam
or § 401 Certification decision is to superior court. Unless
that court determ nes upon a review of the admnistrative record
that the Board's decision is "arbitrary, unreasonable,, and
contrary to law," that decision stands. In re Town of Sherburne,
154 Vt. 596 (1990).

Following a lengthy and contentious hearing, the Board
i ssued its Findings of Fact, Conclusions of Law and Order, in
whi ch it made substantially more findings, reached alternative
conclusions and inposed different and nore stringent conditions
than did the ANR  However, the Board concluded, |ike the ANR
that the proposed project nerited apﬁroval. Therefore, VNRC
effectively "lost" its case before the Board.

VNRC then appeal ed the Board's decisions to the Washington

{ Superior Court. If the appeal had followed its ordinary course,

VNRC woul d have to have met a substantial burden to overturn the
Board's decision. Instead of proceeding to hearing, VNRC vol un-
tarily pursued settlenment negotiations. It entered into an
agreenment whereby SR agreed to file apPIications (acceptable to.
VNRC) for new approvals fromthe ANR n exchange, VNRC agreed
not to oppose or appeal such approvals.

By electing for settlement and the issuance of new pernmts,
VNRC conditionally forfeited certain renmedies that m ght have
been the outcone of adjudication in this appeal had it prevailed
on the nerits; including a court order reversing and vacatin? t he
Board's decisions. See U.S. Bancorp Mrtg. Co. v. Bonner M

Partnershi.p, __ LS __, .115 S C. 386, 392 (1994) (discussing
vacation of orders in the context of settlenment practice). See
attachnment. It would be utterly inappropriate and groundl ess for
the Board to now "reverse and vacate" its own earlier decisions

no matter what the parties have agreed -- w thout additiona
evidentiary hearings based on new information -- sonething none
of the parties has suggested.

VNRC has sought reversal and vacation of the Board's
decisions in Ln re: Appeal of VNRC because it deens these to be
"pad" precedent. In fact, the Board's Findings of Fact, Conclu-
sions of Law and Order is a narrow decision based on the particu-
lar facts in the record, and its substantive value wi |l no doubt
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be further limted by new rules to be adopted thi | summer by the
ANR governing water w thdrawals for snowraking. 2 jpnetheless, the
Board' s decisions are declarations of public polis {. The Board's
anal ysis of the VWQS contained within the Findin¢ | of Fact,.

Concl usions of Law and Order and the party status jnd ot her
determ nations contained in its prelimnary order | continue to
serve as guidance to those who practice before th Board. ¢ “They
are not nerely the property of private litigants, U.S. Bancorp,
115 S.¢. at 392.

The Legislature has prescribed appeal as of right to
superior court, through which parties may seek relief from the
legal consequences of the Board's decisions. To allow a party
who steps off the statutory path to enploy the secondary renedy
of vacatur as a refined form of collateral attack on the judgnent
would -- quite apart from any consideration of fairness to the
parties -- disturb.the orderly operation of the adm nistrative
deci si onmaki ng process contenplated by the Legislature. See id.

Moreover, while the availability of vacatur may facilitate
settlement after the' decision under review has been issued and
appeal filed, as' a general practice, it may actually deter
settlement at an earlier and nore appropriate stage of litiga-_
tion. Id. at 393. Indeed, in‘the interest of fostering judicia
econony, settlenment practice before the administrative decigion-
maker is expressly authorized by the Adm nistrative Procedure
Act. 3 V.S. A 809(d). Settlenent practice before the Board in
this case would have elimnated court intervention and potential
usur pati on of executive powers.'

Finally, when the dispute involves the allocation of
i mportant public resources, decisionmaking concerning that pro-'
cess. shoul d be conducted in an open forum under the supervision
of the state agency charged with managenent and protection of
t hat resource. In the present dispute, the ANR which was a
party to the proceeding before the Board, was statutorily bound-
by the Board's decision in the,dam appeal and therefore did not

2 Indeed, VNRC recently cited the Board Prehearing
Conference Order and Prelimnary Order (April 10, ~1992)

inln re: Appeal of VNRC, Docket No. 92-02, with respect

to the scope of the Board' s de novo review authority. VNRC
Menor andum of Law in Opposition to CVPS (bjections at 11- ,
13, 16, and 18 (June 30, 1995), In re: lLanoille R ver Hydro-
electric Proiect, Docket Nos. WQ-94-03 and WQ-94-05.

1

M

AN




Menor andum of Deci si on
In re: Application of Snowidse, Inc., Docket No. 8-197-93 WnCa

In re: appeal O VNRC

Docket Nos. DAN-92-02 and WQ 92-05
page 5 of 5

participate in the appeal to the superior court. Had negoti a-
tions occurred while this matter was pending before the Board,
the ANR could have actively and openly participated in the
shaping of a negotiated settl enment and that settlement would have
been subject to review by the Board, thereby assuring that the
State's interest in the protection of the water resource that was
the subject of the dam and § 401 appeals was properly represented
in any agreenent.

For the foregoing reasons, the Board respectfully inforns
the court that while it has considered the stipul ated agreenent
of the parties, it does not believe that, under the circunstances
of this case, it is either necessary or appropriate to.reverse
and vacate its own earlier decisions and orders. To do so would
be unjust, inappropriate, and contrary to the public interest.,

Dated at Montpelier, Vernont, this LS?%ay of July 1995.

Vermont Mater .Resources Board
by Ats C

WTTiam Bébya Davies

Concurri ng:

W liam Boyd Davies
St ephen Dycus

Ruth Einstein

Jane Potvin
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, opinion, it is apparent that we rejected
g:rtpmnt-—:;tha' than Justice STEVENS'
-eonstruction of § 846—before reaching. the
double jecpardy issve. In any event, Shaba-
. ‘nPs sirained reading of Feliz is of little con-
sequence for precedential purposes, since
“[ghiestions which ‘rerely Jurk in the record’
ave not yesolved, and no resclution of them
may be inferred” Ilinois Bd of Elactions
v. Socialist Worikers Party, 440 1.8. 173, 183,
o9 S0t 083, 689, 69 L.Ed2d 280 (1979),
quoting Webster v. Fall, 266 U.S. 507, 511,45
8.0t 148, 149,69 LEd 411 (1925

Shebani reminds us that the Juw does not
conspiracy without an overt act requirement,
viuhtesthispﬁnciplebemsetheuﬂ'emis
predominantly mentel in composition. The
probibition against criminal conspiracy, how-
ever, does not punish mere thought; the
eriminal itself is the actur reus

and has been 20 viewed since Regina v. Bass,

11 Mod. 55, 88 Eng.Rep. 881, 882 (K.B.1706)

CTfhe very assembling together wus an
overt act”); see also Janmelli v. United

States, 420 U.S. 770, T77, 85 8.Ct. 1284, 1289, .

43 LEd2d 616 (1976) (“Conspiracy is an
inchoate offense, the essence of which is an
spreement to commit an unlawfol act”) (eits-
tions omitted).

{3,4] Finally, Shabani invokes the rule of
lenity, arguing that the stafute is unclear
because it neither requires an overt sct nor
specifies that one is not necessary. The rule
of lenity, however, applies only when, after
consulting traditional capons of statutory
construction, we are left with sn ambignons
statote. See, &g, Beecham v. United States,
511 U8, =——, —, 114 8.Ct, 1669, 1672, 128
LEd2d 383 (1994); Smith v. United States,
508 TS, ——, =, 118 5.0t 2060, 2055
2060, 124 L.E424 188 (1993). That is not
the ease here. To reguire that Congress
explicitly state its intention xot to adopt peti-
tioner's reading would make the rule applica-
ble with the “mere possibility of articulating
& parrower -construetion,” id, at ——, 118
8.Ct. st 2059, 2 yesult supported by neither
lenity nor Jogic. ..

" As the Distriet Court correctly noted in -

this case, the plain language of the statnte

i: ‘112 80t, st 1886 In Light oft.helower and settled interpretive principles reveal that

proofofanovertaetisnotmquimdto

establish & violation of 21 U.S.C. § 846. Ac-

cordingly, the judgment of the Court of Ap-

peals is ' ‘ ’
m

otmmm

US. BANCORP MORTGAGE
COMPANY, Petitioner,

.

BONNER MALL PARTNERSHIP.
No. 93-714.
Argued Oct. 4, 1984,

Decided Nov. 8, 1084

Creditor moved for relief from antomatic
stay and dismissal of Chapter 11 case, slieg-
ing that debtor's plan was not copfirmsble.
‘Fhe Bankruptey Court, Alfred C. Hagan,
Chief Judge, granted reliel from stay but
denied motion to dismiss, and, debtor appexl-
ed, The United States Distriet Court for the
Distriet of Idabo, Rysn, J. 142 BR. 911,
reversed and remunded, bolding that new
valne exteption to sbeofute pricrity rale sur-
vived enactment of bankruptey eode, and
ereditor appealed. The Court of Appeals for
the Ninth Cireuit, 2 F.8d 899, affirmed, and
remanded, and certiorari wus granted. Par-
ties entered into settlement agreement,
mooting merits of case, but creditor request-
ed vacation of Court of Appesls judgment.
‘The Supreme Court, Justice Scalis, held that:
(1) Supreme Court had power to decide mo-
tion to vacate, despite mooting of merite of
jndgment, bot (2) mootness by resson of
settioment does not justify vacatur of judg-
ment under review. '

Motioh denisd and case dismissed as

e o e

Federal Courts ¢=12.1, 452, 462

_ Bettlement between objecting creditor
and Chapter 11 debior as to dispute about
confirmation of Chapter 11, after Court of
Appeals-had affirmed distriet eourt decision
reversing bankrupicy court decision finding
that plan was nnconfirmable, did not deprive
Supreme Court of power to entertain credi-
‘tor's motion to vacate, under Avticle III

© USCA. Const. At 9, § 1 -ct soq. - '

2. Federal Courts ¢=121, 7281
No statute can anthorize federal conrt to

“decide merits of legal question not posed in .

Article I1I case or controversy; for thut par-
pose, case must exist at oll stages of appel-
late review. U.S.CA Copst. Art. 3, 5 1 et
8eq.

3. Pederal Courts €=723.1

Feders] appellate comrt may still fake
action with regard to piece of litigation once

- it has been determined that requirements of

Article III no longer are, or never were, met;
if the reverse were true, court would be
powerless to award eosts or even to enter
order of dismissal upon finding that distriet
court ‘lacked Artide I jurisdietion
USB.C.A Const. Art. 3, § I et seq. .

4. Federal Courts ¢=452 .

If judgment has become moot while
awaiting review, Supreme Court may not
consjder its merits, but may make disposition
of whole case as justice may require
US.CA. Const. Art. 3, § 1 et seqg.

'5. Federal Courts €11

As with other matters of judicis]l admin-
istration and.practice reasonsbly anciliary to
primary, dispute-deciding function of federal
courts, Congress may authorize Supreme
Court to enter orders necessary and appro-
priate to final disposition of suit thet is be-
fore it for review.

6. Federal Courts e=332.1

Vaeatur must be decreed for those judg-
mente whose review is prevented - through
happenstance, that is to say, where contro-
versy presented for review has become moot
due to eircumstances unatiributable to any of

parties.

"Moot cases-are disposed of by Supreme {

Court in ‘manner most consonant to justice,
in view of nature and character of conditions
that hgve cansed case to become moot. -
8, Federal Courts €751 :
Parties who seek review of merits of
adverse ruling,”but who are frustrated by
vagaries of circumstances, ought not in fair.
ness o be foreed to acqniesce in judgment,
and same is rue when mootness resalts from
unilateral action: of party who prevafled be-

5. Federa! Courts €»9321
Where “mootness -Tesults from settle-
ment, losing party hss veluntarily forfeited

ment is not anreviewable, bat simply unve-
viewed by his own choice, and denial of vaca- -
tur is merely one application of principle that
suitor's conduet in relation to matter at hand
may disentitie him to velief he seeks.
‘10, FedmlCourh@maA .
Mootness by reason of settlement does
not justify vacatur of federal eivil judgment

under review.

11. Federal Courts e=452, 462

It is borden of petitioner.for writ of
certiorari, as party seeking relief from statas
quo of appellate judpment, to demonstrate
not mere equivalent responsibility for moot-
ness, but equitable entitiement to extraordi-
nary remedy of vacatur, and petitioner’s 'vol-
untary forfeiture of review iz failre of eguity
that makes burden decisive, whatever re-
spondent’s share in mooting of case might
have been.

12. Federal Courts &7

When feders! courts eontemplate equita-
ble relief, decision must tike sccomnt of pab-
lie interest. )
13. Federal Courts ¢»332.1

Exceptional circumstances may conceiv-
gbly justify vacatur even though mootness of
appea! has arisen by reason of settlement;
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huwever,suchm’pﬁonﬂ_do
ot inelode mere fact that-settlemaent agree-
ment provides for vacatur, which neither di-
minishes voluntarivess of abandorment of re--
view nor allers any policy considerations;
however, even in absence of extracrdinary
cireamstances, Court of Appesls that is pre-
sented with request for. vacatur of disizict

st A

quest. Fed.Rules Giv.Pmc.Bule 60(b). 28
U.S.C..A.

. Svllnbm ]
mmmmmdﬂlepeﬁﬁmfor
a writ of certiorari and received briefing o

the merits, the parties entered into a settle-

ment and agreed that the case was thereby
mooted. Petitioner, however, also requested
that the Cotrt exercise its power under 28
US.C. § 2106 to vacate the judgment of the
- Court of Appeals. Respondent opposed-the

Held:

1. This Court does not lack the power
to entertain petitioner’s motion to vacate.
Sedipnzmsmpplisthevmpam,and
respondent’s suggestion is Tejected that Arti-
e IIT's case or controversy requirement
prohibits the exercise of thet power when no
hvedlsputeenmduetoaselﬂement.that
. hes mooted the case.’ Although Artice II

prevents the Court from considering the
merits of a judgment that has become moot
while awaiting review, the Court may tever-
theless make such disposition of the whole
eaza a8 justice may require. Walling v Reu-
ter Ca, 321 U.8. 671, 677, 64 S.Ct. 828, 829,
88 L.Ed 1001 Pp, 389-390. '

2. ‘Mootness by resson of settlement
does not justify vacatur of a federal civil
judgment under roview. [Fnited States v
Munsingwear, 340 U.S. 36, 39-40, 71 8.Ct.
104, 106-107, 95 L.Ed. 36, and subsaquent
cases distinguished. Equitable principles
have always been implicit in this Cowrt's
exercise of the vacsfur power, and the princi-
pal equitable factor to which the Court has
Iooked!.swhetlmrmepartyseeﬁngvammr

“rhesylhbmconnummmpartnfduupmonof
the Court but has been prepared
" of Decisions for the

byﬂleRf-pmer

o5 IIS.SUPREME rGOURT REPORTER RS

caused the mootnesa: by« voluntary- action.
Where mootness resuita from settlement, the
loging party has voluntarily forfeited Lis legal
remedy by, the ordinary. processes of appesl

-or certiorari, thereby surrendering his claim

to the extraordinary equitshle remedy of va-
catur. It is irrelevant that the party whe

won. below also agreed to the settlement,

" ginee it is the .losing party who has the

burden -of demonstrating equitible entitle.
. ment to vacatur. This result is supported by

’thepubhemterestmtbaorderlyoperaﬁonof.

the federal judicial system; petitioner’s coun-

stances do not incinde the mere fact that the
setthement agreement provides for vacatur.

‘Pp. 390-394

Motion to vacate denied and czse dis-

mizsed as moot. Repurtedhdw 2 Fad

898 (CA 9.1993).

SCALIA, J., dehveredtheopzmonfora
unanimons Court.

" Bradford Anderson, Seattle, WA, for pet-
toner. ] ‘
Edwin S. Kneedler, Washington, DC, for
U8, 3 amicus curise by specisl leava of the
Court.
" John Ford Elueuer. Jr., Sandpoint, ID,
for respondent. =

1994 WL 198808 (Pet.Brief)

1984 WL 269798 (Resp.Brief)

1994 WL 388008 (Reply.Briel)

1994 W1, 249619 (Resp.Brief)

1984 WL 233917 (Reply.Brief)

1994 WL 233905 (Reply.Brief)

1994 WL, 188470 (Pet.Brief)

1984 WL 96846 (Reply.Brief)

Justice SCALIA delivered the opinion of
the Cowrt. .

The question in this case is whether appel-
lateeourtsmthefedardaystemshwldva-

See Unired States v. Detroit Lumber Co., 200 U.S.
© 321, 337, 26 S.Ct 282, 287, S0 L.Ed. 499,

US. BANCORI’ MOR‘IGwCO. v BONNER- MALL P,AR'INEBSH!P ‘389
Cltens LIS S.CL 386 (1994)

* -tate. civil judgments of subordinate courts in

westhataresetﬂedaﬁa'appeahsﬁledor
wtmsought. -

. . - . .
In 1984 and 1985, Northtown Investments
built the Bonner Mall in Bonner County,
Idaho, with finaneing from a bank in that
State. - In 1988, respondent Bonner - Mall

Partnership (Bonner) scquired the mall,.

while petitioner U.S. Bsacorp Mortgage Co.
{Bancorp) acquired the loan and mortgage
from the Idabo bank In 1990, Bonner de-
fuﬂtadonthmmnmp

- scheduled a foreclosure sale,
The day before the sale, Bonner filed a

under Chapter 11 of the Banlauptey
Code, 11 UE.C. § 1101 et seg, in the United

States Bankraptey Court for the Distziet of - .
- [2,3] The statute that sapplies the power -

Idsha. It filed a reorganivation plan that

" depended on the “néw value exception” to

the absolute priority rule! Bancorp moved

to suspend the automatic stay of its fore-

closure imposed by 11 US.C, § 362(a), argu-
ing that Bonner’s plan wag unconfirmableas
a matter of law for a number of ressons,
ineluding unavailability of the new value ex-
ception. The Bankruptey Court eventnally
vaine exception had not survived enactment
of the Bankruptcy Code, The court stayed

. its order pending an- appeal by Bonper. The

United States District Court for the District

" of Tdsho reversed, /n ve Bomner Mol Part-
- nershin 142 B.R. 911 (1992); Bancorp took

an appes! in turn, but the Court of Appeals
for-the Ninth Cireuit affirmed, /= re Bonner
Moll Portnershin, 2 F.3d 299 (1959).

Baneorp then petitioned for 2 writ of cer-
torark. After we grantsd the petition, 510
U8, —, 114 S.Ct. 681, 126 L.Ed2d 648

" (1994), and received briefing on the merits,

Bancorp and Bonner stipuiated to- a consen-

- sual pisn of reorganization, which received

the approval of the Bankruptey Court.- The

. parties agreed that confirmation of the plan

eonuﬁtuted a settlement that mooted the
1 Mdsuibedby:beCumoprpakfwlhu

Ninth Circuit, the new value exception “allows

the shareholders of & corporation in

bankrupecy
- to obtain an intersst in the reorganized debtor in .

‘case. - Baneorp, however, also requested .that
we exarcise “our ~power. under-23 US.C.

"§. 2106 to vacate the judgment of the Court

of Appeals:: Bonner opposed the motion,
We set the vacatur question for brisfing and
‘argument. 511 .U.8. —, 114 S.Ct. 1367,
128 L.Ed.2d 44 (1994). .

m Reupondeht,quuﬁmmpowgrto
entertain petitioner’s motion to vacste, sug-

- gesting that the Ymitations on the judicial
-power conferted by Artide III, see U.S,

Const., Art. IIL, § 1, “may, at lesst in some
cases, prokibit an act of vecatur when no live
dispute exists due to a settlement that has
rendered a case moot.” Brief for Respon-
dent 21 (emphasia in original). ‘

of vatatur provides:

“The Supreme Court or any other court
of appellate jurisdiction may affirm, modi-
fy, vacate, set aside or reverss any judg--
ment, decree, or order of a court lawfully
brought before it for review, and may re-
mand the canse and direct the entry of
“ench sppropriste judgment, decree, or on-
der, or require such further procesdings to
be had as may be just under the circum-
gtances.” 28 US.C. § 2106,

Of eonrse no statate could authorize a federal

. court'to decide the merits of a legal question.

not posed in an.Article 1T case or controver-
sy. For that purpose, a case must exist at all
the stages of appellate review. Preiser v
Newkirk, 422 US. 395, 401, 95 S.Ct. 2380,
2334, 45 L.Ed.2d 272 (1975); Mills v, Green,
159 U.8. 651, 653, 16 S.Ct. 182, 133, 40 L.Ed.
298 (1895), Buot reason and anthority refuta

the quite different notion that & federal ap-

pellate court may not take any action with
regard to a pieca of litigation once it has
been determined that the requirements of
Article IIT no longer are {or indeed pever
ware) met.  ‘That proposition Is contradicted
whenever an appellate court holds that a

obfections of & class of creditors thar has not
received full paymen on ite.clnima.” St e Bons-
ner Mall Partmership, 1 F3d 899, 901 (1993).
We cxpress 1o view on the existence of such an
exception under the Bankruptey Code. -
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Mmmmmmmmonm
the first instance, vacates the decigion, and
remands with directions to dismiss. : In cases
that become moot while awaiting review, re-
_spondent’s logic would hold the Court power-
jess to award costs;, .ep, Heitmuller .v.
Stokes, 256 U.S. $59, 362-868, 41 8.Ct. 522,
523624, 66 L.Ed 990 (1921), or even to
enter an order of dismissal.

{4,5] Article III does not prescribe such
‘paralysis. “If a judgment has become moot
[whﬂeawaihngremw],thxs('}om'tmaynot
_ conzider its merits, but may make such dis-
pmmofthewhnlemeasmsheemy
require” Walling v Reuter Co, 821 UB.
671, 677, 64 S.Ct. 826, 828, 88 L.Ed. 1001
(1944). As with other matters of judicial
administration and practice “reasonsbly an-
cillary to the primary, dispute-deciding func-
tion” of the federal courts, Chandler v. Judi-
cial Council of Tenth Cércuit, 898 US. U,
111, 80 S.Ct. 1648, 1667, 26 L.Ed2d 100
(1970) (Harlan, J., concorring in denial of
writ), Congress may sathorize us to enter
orders necessary and appropriate to the final
disposition of - suit that is before us for
-yeview. See Mistreita v. United Stales, 488
U.S. 861, 885-850, 109 8.Ct. 647, 668664, 102
L.Ed.2d 714 (1989); see also id, at 417, 109
S.Ct., at 678 (SCALIA, J., dissenting).

I

Thelendmguseonvacatnr:sl]mwd-

States v. Munsingnoear, Inc, 840 U.S. 86, Tt
8.0t 104, 85 L.Ed 36 (1950), in which the
United States sought injunctive and mone-
tary relief for violation of a price econtrol
Teguiation. The damages claim was' held in
:heympendmgadeﬂmnonthemiune-
Hinn 'ﬂaamf‘mhddmtthem'
spondent’s prices complied with the reguia-
tions and dismissed the complaint. While
the United States’ appeal was pending, the
commodity at issue was decontrolled; at the
-respondent’s request, the ease was dismissed
a5 moot, a dispogition in which the United
" States acquiesced. The respondent then ob-
‘tained dismissal of the damages action on the
':gruundofresjudieam,‘mdwetookfheuse
to review that ruling. * The United' States
pwmtedthennfmmemofmrdmgpredu—
siveeﬁecttoadedswntha“thndhnedtn
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appealhnteouldmt. We saw no such un-
fairness, reasoning that the United States
ghould bave ssked the Court of Appeals to
vacate the District Court's decision before
the appeal was dismissed.. We stated that
“[tlhe established practice of the Court in
deahngmthamﬂuseﬁ'omamm-tmthe
federal system which has become moot while
on its way here or pending our decision on
the merite is to reverse or vacate the judg-
ment below and remand with a direction to
dismiss.” 1d, st 89, T1 S.Ct, at 108. We
explained that vacatar “clears the path for
future relitigation of the issues between the
parhesmdelmmmajudgment,mmwof
which was prevented through happenstance.”
Id, at 40, 71 8.Ct,, at 107, Finding that the

‘United States had “slept on its rights” id, at

41, 71 80t at 107, we affirmed.

[6) The parties in the present case agree
that vacatur must be decreed for those judg-
ments whose review is, in the words of Mun-
singwear, *‘prevented through heppen-
atance’ "—that is to say, where a controversy
presented for veview has “become moot due
to- cireumstances unattributsble to any of the
parties” Karcher v. May, 434 US. T2, &,
83, 108 S.Ct. 388, 891, 98 L.Ed.2d 327 (1987).
They also agree that vecatur must be grant-
i where mootness results from the unilater-
al action of the party who prevailed in the
lower cowrt. The contested question s
whether courts should vacste where moot-
ness results from a setilement. The center-
piece of petiioner’s argument is that the
Mungsingrweer -procedure has already been
held to apply in such cases. Munsingwear's
‘deseription of the “estsblished practice” {the
argumentmns)dmwnodmamnsbevween

ian af wannt fimil in latar
cases granting ‘vacatur have reitersted the
breadth of the rule, see, g, Great Western
Sugar Co.v. Nelson, 442 U.S. 82, 83, 83 8.Ct.
2149, 2150, 60 L.Ed.2d 785 (1978) (per cv-
riam); and at least some of those cases
specificaliy invoived mootness by reason of
settiement, see, ey, -Lake Coal Co. v. Roberts
& Schagfer Co., 474 11.S. 120, 106 S.Ct. 558,
88 L.Ed.2d 418 (1985) (per curiam).

{71 But Munsingwear, and the .post-

Munsingwegr practice, cannot bear the

e g s s -

R

.’ - '\f
US. BANCORP MORTG. CU. v. BONNER ‘MALL mm uj-" e
Citaan 115 £.00 386 (1994) '391

weightutthepmt.me. To begin with,
the portion of Justice Douglas’ opinion in
Munsingwear describing the “established
practice” for vaeatur was dietuns; il that
was needful for the deeigion was (at tnost)
the proposition thst vacatur shoild have
been sought, not that it nesessarily would
have been granted. Moreover, as Munsing-
wear itself acknowiedged, see 340 U.S,, at 40,
n 2, 71 S.Ct., &t 107, n. 2, the “established

practice” (in addition'to being unconsidered)

was not entirely uniform, at'least three cases

. having been dismissed for mootness without

vacatur within the four Terms precéding
Munsingwear. .See, e.g, Schenley Distilling
Corp. v. Andersom, 833 U.S, 878, 68 S.Ct. 914,
92 1..Ed. 1154 (1948) {per curiom ). Nor has
the post-Munzingwear practice been as uni-
form as petitioner claims. See, e.g., Allen &
Co. v Pacific Dunlop Holdings, Inc, 510

. UB. — 114 8.Ct. 1146, 127 L.Ed2d 454
(1994); Minnesola Newspaper Assn., Inc. ..

Postmaster General, 488 U.S. 998, 109 S.Ct.
632, 102 L.Ed.2d 766 (1989); St Lake’s Fed-
emumomedeeauhﬁqﬁmonds

8t Luke's Medical Center,
459 U.s. 1025. 108 8.Ct. 483, 74 L.Ed.2d 622
(1982).2 Of course ali of those decisions, both
granting vacatur and denying it, were per
curiam, With the single exteption of Korcher
v. May, supra, in which we declined to va-
cate, ' This seems to us a prime occasion for
invoking our customary refusal to be bound
by dictz, &g, McCray v. Jllimoiz, 886 US.
800, 312, r. 11, 87 8.Ct. 1056, 1063, ». 11, 18
L.E4.2d 62 (1967), and our customary skepti-
lack the reasened consideration of a full opin-
jon, see Edelman v. Jordar, 415 US. 651,
ove ovi, O« ©.0y 1947 _IS5A-IRN) RO
LE4SY 662 (1974). Todsy we examine vacs-

2 The Solicitor General, who has filed an amicus

ﬂntthedummalwpummmdm(:ums
Me%l(oritspmdm),whld:mwdﬂfm
dismisasl when “sll parries ... agrele]” But
tnnhmuoapﬁonwwformmunm

d in A gwear; not, we may add, do
We SCC ADY TeASOn of policy to commend it.

3. Wet}msmudbyummrs&mﬂm
by happ vides sufficient

h:roneammmﬂ:ebghtshedbytdversary
presentation.

The principles that have always been im-
plicit in our treatment of moot cases eounsel
against extending Munsingioear to setile-
ment. From the beginning we have disposed
of moot ¢ases in the manner “‘most conso-
nent to justiee” . . . in view of the nature and
cheracter of the conditions which have:
cansed the case to become ‘moot.” United
States v Hamburg-Amevikanische Packei-
Jukri-Action Gesellschaft, 289 U.S. 466, 477~
478, 86 S.Ct. 212, 216-217, 60 L.Ed. 387
{1916) {quoting South Spring Hill Gold Min-
ing Co. v. Amador Medean Gold Mining Co.,
145 T.8. 300, 802, 12 8.Ct. 921, 921, 36 L.Ed.
712 (1892)). The principal condition to which
we have looked ic whether the party seeking -
reliefl from the judgment below cansed the
mootness by voluntary action: See Hem-
burg-Amerikanische Packetfahri-Actien Ge-

“sellschaft, supra, 239 US,, at 478, 86 8.0t at

217 (remanding a moot case for dismissal
becgnse “the ends of justice exact that the
judgment below should not be permitted to
stand when withont any fault-of the [petition-
er] there is no power to review it upon the
merits™); Heitmulier v. Stokes, 256 U.S,, at
862, 41 8.Ct., af 523524 (remanding for dis-
misssl beczuse “without fault of the plaintiff
in error, the defendant in error, after the
proceedings below, ... cans{ed] the case to
become moot”).

18,9] The reference to “happenstance” in
Munsingwear most be understood a5 an allo-
mion to this equitabje tradition of vacatur. A
party who seeks review of the merits of an
admeruhng,butmﬁ-unudhythewga-

reason to vacate, Whether that prineiple was
correctly applied 1o the circumstances of that
case is another matter. The suit for injonctive
relicl in Munsingwear became moot cn appeal

Fleming v. Munsingwear, Inc.. 162
F.2d l25 127-{C.AE 1947). We express no view

tributed to the Execuive Branch when it Htigates
-inn the name of the United States.
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ﬁmeMMsumZ@US. at4'?7-478,
36 S.Ct., at 216=217. The same is trne when
mootness results from unilateral agtion of the
purty who preveiled below.  See Welling,
321 U.S., at 675, 64 S.Ct., at 828; Hetlmuller,
supra, 256 U.S, at 362, 41 8.Ct,, at 520-524.
Where mootness resuits from settlement,
howevar, the losing party has voluntarily for-
feited his legal remedy by the-crdinary pro-
cesses of appeal or certiorari, thereby sur-
rendering his claim to the equitable remody
of vacatur. The judgment is not unreview-
able, but simply unreviewed by his own
choice. The denial of vacatur is merely one
application of the principle that “Ta} suitor's
conduct in relation to the matter at hand may
disemtitle him to the relief he seeks” Sand-
ers v. United Stales, 378 US. 1, 17, 88 3.0t
1068, 1078, 10 L.Ed.2d 148 (1968) (citing Fay
v Noin, 372 U.S. 891, 438, 83 S.Ct. 822, 848,
9 L.Ed2d 887 (1963)).

{10] In these respecis the case stands no
- differently than it would if jurisdiction were
lacking because the losing party failed to
appeal at all In Karcher » May, 484 US,
72, 108 S.Ct. 388, 98 L.Ed.2d 327 (1987), two
state legislators, acting in their capacities as
. presiding officers of the legislature, appealed
Mmafedmﬂjndmtthumﬂdmda
state statute on constitmtionsl grounds. Af-
ter the jurisdictional statement was filed the
legislators lost their posts, and their succes-
sors in office withdrew the appeal. Holding
that we lacked jurisdiction for want-of a
proper appeliznt, we dismissed. The legisla-
tors then argued that the judgments should

' denied the request, noting that “{t]his contro-
versy did pot become moot dne to circum-
stances unattributable to any of the parties.
Tha controversy ended when the losing par-
t.y—ﬁw[Shn]Legmm--dedinodtopm

' mmmvs..mss.ms&cuasm
S0 too here.

,[11] Itut;-ue,ofeome.thnmpondent
agreed to the settlement that caused the
mootness, Petitioner argues that vacatur is
‘therefore fair to respondent, and seeks to
distinguish our prior cases on that ground
But that misconceives. the emphasis on fanit
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in our decisions, 'Ihattheparhasarejoinﬁy
responsible for setiling may in some sense
put them on-even. footing, but petitioners
case needs move than that, Respondent won
below. It is petitioner's burden, as.the party
seaking relief from the status quo of the
appellate judgment, to demonstrate. not
merely oquivelent tespensibility for the
mootnesa, but equitable entitiement to the
extracrdinary remedy of vacstar, Petition-
er’s voluntary forfeiture of review constitutes
8 faflure of equity that makes the burden
dmve,whateverrespondent’sshmmﬁw
mooting of the case might have been.

(121 As always when faderal conrts con-
template equitable relief, our holding must
also take account of the public nterest. “Ju-
dicial precedents are presumptively correct
and wolushle to the legal community as a
whole. They are not merely the property of
private litigents and ahould stand unless a

. eotrt concludes that the publie interest would

be served by a vacstur” [Frumi Seimitsu
Kogyo " Rabushiki Kaisha o U.S. Phillips
Corp, 510 U.S. ——, ~—, 114 S.Ct. 425, 428,
126 L.Ed.2d 396 (1998) (STEVENS, J., dis-
senting), Congvess hes prescribed 2 primary
reute, by appeal as of right and certiorari,
through which parties may sesk relief from
the legal consequences of judicial judgments,
To sllow 2 party who steps off the statutory

path to employ the sscondary remedy of -

vacatur as & refined form of collateral attack

onthejudgmentwnuld—qmbeapm:from
any sonsiderations of fairness to tha par-

be vacated under Munsingwear.: But we / tes—disturb the orderly operation of the

federal judicial system. Munsingwear es-
tablishes that the public interest is best
sgrved by granting velief when the demands
of “orderly procedure,” 340 U.S, at 41, 71
S.Ct., at 107, cannot be honored; we think
conversely that the public interest requires
those demands to be honored when they can

Petitioner advances two arguments meant
to justify vacatur on systemic grounds. The
fivet is that appellate judgments in cases that
we have consentad to review by writ of cer-
tiorari ave reversed more often than they are
affirmed, are therefore suspect, and should
ba vacated as a sort of prophylactic against
legal arror. It seems to us inappreprists,

Us. BA.NCORP MOR'!\G CO. v. BONNER MALL PARTNERSHIP 393 .
Chtans 113 SO0 386 (1994}

hﬂWW,toMnmotadmes,m,whichm

hsve no constitutional power to decide the -

mardts, on the basis of assumptions about the
‘merits. Second, petitioner suggests. that
“[vlacating 3 moot decision, and therehy lesv-
ing an.issue ... temporarily unresolved in a.
Cirenit, can facilitate the ultimate resolution
of the issue by encoursging its.continued
examination and debate.” Brief for Petition-
er88. - Wehsvefound.hm that debate-

Mmﬂthnemﬁsofappedsuﬂ!denﬂyiﬂu—,

minates the questions that come before us
for review. The value of additional intra-
cirenit debate seems to us far outweighed by
the benefits that flow to Litigants and the
pablic from the resclztion of legal questions.
" A final policy justification urged by peti-
tioner is the facilitation of settlement, with
the resulting economies for the faderal
courts. But while the availahility of waeator
may facilitate settlement after the judgment
under review has been rendered and certio-
rari granted (or sppes! flled), # may deter
settlement at an carlier stage. Some liti-
gunts, at least, may think it worthwhile to
roil the dice rather than settle in the distriet
court, or in the court of appeals, if, but only
if, an unfovorable onteoms can, be washed
sway by a settlement-related vacatzr. And
the judicial economiea achieved by settlement
at the district-court leve) are ordinarily mueh
more extensive than those achieved by settle-
me.ntonappea.l. Weﬁnditqmt&mpouilﬂa
to assess’ the effect of our holding, either
way, upon the frequency or systemic valne of
gettlement, '
Mmuﬁbﬂmmmvdvasoﬂya
motion to vacate, by reason of settlement, the
judgment of & court of appenls (with, of

. course, the consequential vacation of the un-

derlying judgment of the distriet conrt), it ia
appropriste to discuss the relevance of our
holdingtomodonsatthcmtofappeda
lavel for vacatur of district-coart judgments.
Some opinions have suggested that vacatur

motions at that level should be more freely -

granted, since distriet-court judgments ere

whcturers Hanover Trust Co. v, Yanakas, 11
F.3d 881, 384 (C.A2 1998). Obviously,. this
factor does not affect the primary basis for

court's seizure of the case is. the consequence
of an appeliant’s right or of .a petitioner’s
good luck has no bearing upon the lack of
equity of & litigant who hes volutarily sben-
doned review. If the poiut of the proposed
distinetion is that i jndgmgnb,
being subject to review as of right, are more
Mmmmmmeepmp.
tively less valid: We aguin assert the inap-
propristepess of disposing of cases, whose
merits are beyond judicial power to consider,
on the basis of judivial estimates regarding
their werits. Moreovet, as petitioner’s cwn
argument described two paragraphs above:
points out, the reversal rate for cases in-
which this Court grants certjorari (a precon-
dition for our vacatur) is over 50%-—more
than donble the reversal rate for appeals to
the courts of appeal, See Jill E. Fisch, Re-
toriting History: The Propricty of Eradicas-
ing Prior Decisional Law Through Seitls-
ment and Vocalur, 76 Cornell L.Rev. 589,
585, n. 25 (1991) (citing stadies).

[13] We hoid that mootness by reason of
settlemant does not justify vacatur of 2 judg-
ment under review. This is not to say that
vacatur can never be granted when mootness
is produced in that fashion. As we have
described, the determination is an equitable -
mandexeepﬁonaldrmmmmmyenn-

- ceivably counsel in fevor of such 2 course, It

should be clear from our disenesion, however,
Mthmuvqmwmwdonot
inciude the mare fact that the settlemsent
agreemant provides for vacatur—which nei-
ther diminishea the voluntariness of the
abandonment of review nor alters any of the
policy considerations we have discansed. Of
course even in the sbsence of or bafore
considering the existence of, extrsordinary
cireamstances, a eourt of appeals presented
with a request for vacgtur of a district-court
judgment may remand the case with instrue-
tions that the district court consider the re-
quest,whid:itmaydopmntto?ederd
llnlaofleﬁPmeadeO{b)

Peﬂﬂnner’umnﬂauwmm,mdm
oftheCm'tanppuhforﬂmNiuﬂ:Cim:t
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is depied. The case is dismissed as moot. " 2, Federal Courts &=265

See this Court’s Rule 46,
l;is_wovﬂsnfd

|

Albert HESS and Charles
_ F. Walsh, Petitioners
- : v .
PORT AUTHBORITY TRANS-BHUDSON
CORPORATION. ‘
No. 93-1197.
Argued Oct. 3, 1984
Decided Nov. 14, 1934

Injured railroad workers brought sepa-
rate sctions against employer Port Authority
Trans-Hudson Corporstion (PATH), seeking
recovery under Federsl Employers’ Liability
Act (FELA). The United States District
Court for the Distriet of New Jersey, B0S
FSupp. 1172, dismissed based on Eleventh
Amendment. The United States Court of
Appeals for the Third Cirevit, 8 ¥.34 811,
consolidated eases and affirmed. On eertio-
rari, the Supreme Court, Justice Ginsburg,
held that PATH, as bistate raflway created
pursuant to Conmstitation’s Interstate Com-
pect Clanse, wis not cloaked with states’
Eleventh Amendment immunity from suit

Reversed and remanded.

Justice Stevens filed conewrring opinion.
Justice O’Connor flled dissenting opinion, in
which Chief Justice Rehnquist, Justices Sca-
lia and Thomas joined. .

1. States &3, 183

Judgment against Port Authority Trans- -
Hudson Corporstion (PATH), a wholly .

owned subsidiary of the Port Authority of
New York and New Jersey, would not be
enforeeable agninst either New York or New
Jersey. N.JSA 82:1-18; N.Y.McE.Uncon-
solLaws § 6418, ‘ '

Eleventh 'Amendment largely shields
states from suit in federal court without their

" comsent, leaving parties with ciaims against

gtate to present them, if Ftate permits, i
state’s own tribunals. U.S.C.A Const
Amend 11

3. Federsl Courts €265
"Adoption of Eleventh Amendment re-
most immedistely to states’ fears
that federal eourts wotld foree them to pay

‘their Revolutionary War debts, leading to

their financisl ruin, although, more perve-
gively, current Eleventh Amendment juris-

.prodence emphasizes integrity retained by

each state in federal system. USC.A
Const.Amend. 11.

4. States @6‘

I ereation of “bistate -entity does not
implicate federal concerns, federal consent is
not required under interstate compact clanse.
US.CA Const. Art. 1, § 10, . 3.

5. States e=§

States, 85 separate sovereigms, are con-
stitnent elements of the Union, whereas bis-
tate entities typically are creations of three
Mswerelgns,mformoftwostntesmd
federal government, and their mission is to
address interests and problems that do not
coincide nicely either with national bound-
gries or-with state lines, and which may be
badly served or not served af all by ordinary
channels of nationsl or state politieal actios.
US.CA Const. Art. 1, § 10, <l 8.

6. States =6 -
Bm'uteeompact.aeeordedeongzmonsl
consent iz more than supple device for deal-
ing with interests confined within region, but
is si80 means of sxfeguarding national inter-
est. USC.A Const Art 1, § 10,-¢l. 8.
7. Federal Courts ¢=265.1 '
States €6
Snltmfederalmrtisnotaﬁmntw
dignity of ewtity crested under interstate
compast clause, gines federal court, in reis-
tion to guch enterprise, is not instrument of
distant, disconnected sovereign, but rather

D
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-federal court is ordained.by one-of entity’s

. founders. US.CA Const. Art 1, § 10, 8;

US.C:A Const.Amend. 11.

8. Federal Courts @268
States &=6

Inl:egntyofeompaehagstatesmnot
compromised when entity ereated ander in-
terstate compsct clause i3 sued in federal
court, since, as part of federal plan pre-
ecribed by Constitation, . states agreed to
power sharing, coordination, and-unified sc-
tion typifying compact clause . ereation.
US.C.A Const. Art. 1, §°10, ¢l. 8; US.CA
Gonst.Amend. 11.

9. States ¢=¢

Bmw:eenﬁhmmtedbyeompmm
not subject to unilateral eontrol of any one of
states that compoee federal system.
U.S.C.A Const. Art. 1, § 10, cl 3.

10. Federal Courts ¢=270
States €26

Oneedetemnedthattherewasnogen
uine threat to dignity of compacting states in
allowing railroad workers to pursze FELA
claims in federal court against Port Authority
Trans-Hudson Corporation (PATH), a8 whol-
Iy owned subsidiary of the Port Authority of
New York and New Jersey, it was pecessary
to determine whether there was good reason
to believe states sud Congress designed Port
Authority to enjoy Eleventh Amendment im-
munity. U.S.CA Const. Art. 1, § 10, ol 8;
US.C.A. ConstAmend. 11; Federal Employ-
ers’ Liability Act, § 1 et seq., as xmended, 45
USCA §5 e seg; NJISA 821—1,
N.Y.McK.Unconsol.Laws § 6401

11. Federal Courts €270

Cities 'and .counties do ot enjoy Elev-
enth Amendment immunity from swt in fed-
eral court. U.S.C.A Const.Amend. 11.°
12, Federal Courts =265

impetus for Eleventh Amendment is
prevention of federal court judgments that

must be paid out of state’s treasury. .

US.C.A ConstAmend. 11
*NOTE: Ihesyﬂabﬁseomﬁmmp.no[m

418, Federal Courts ¢»269 | .

mmmwlmcturedﬂm,.s
practical matter, if agency is to survive, jodg-
ment must expend itself against state trea-
suries, eommon sense and rationale of Elev-
enth Amendment require that sovereign imn-
Taunity attach to agency, but there is no such
requirement when agency is structured to be
self-sustaining. US.CA Const.Amend 11.
14, Federal Courts €»268.1 o

“There is no per se rule precluding g
cation of Eleventh Amendment when st?t):s
act in copcert. U.S.C.A. Const. Art. 1, § 10,
ol 8; US.C.A Const.Amend. 11.

15. Federal Courts e»269

In determining whether agency is enti-
tled to state’s Eleventh Amendment imrmuni-

ty, proper foeas is not on use of profits or

surpius, but rather on losses snd debts, and
ffsfafzmnotoblxgmdwbmandpaymy
indebtedness of enterprise, then Eleventh
Amendment's core concern is notmphcat,ed
US.C.A Const.Amend, 11.
16, Federal Courts €=279 ‘\,1.‘.
States €6 )
. PortAntbontmins-Hudsonprom.
tion (PATH), & subsidiary of the Port Au-
thority of New York and New Jersey, was
not cloaked with states’ Eleventh- Amend-
ment  immunity from railroad workers'
FELA suit in federal court; as diserete enti-
ty created by constitutionsl compact among
m.smmandfederalgovez'nment,PortAn-
Mty‘m ﬁnﬂnﬂlﬁy gelf-sufficient, it gen-
erated ite own revenues, and it paid its own
debts, and requiring Port Authority to an-
swer in federal cowrt to injored railroad

- workers asserting federgl statutery right to

recover damspges did not touch concerns,
namely states’ solvency and dignity, under-
pinning Eleventh Amendment. US.CA
Const. Art. ], § 10, &, 3; US.CA Const
Amend. 11; Federa! Employers' Liability
Act, § 1 et seq., 88 amended, 45 US.C.A
§ 51 et saq,; NJS.A 32:1-1; N.Y.McK.Un-
consolLaws § 6401

Syllabus *
. Petitioners, two railroad workers, were
injured in unrelated incidents while efm-

opinion of the Court but bas been prepared by

P



