state of Vernont
WATER RESOQURCES BOARD

In re: dyde River Hydroelectric Project
§ 401 Certification
Docket No. WQ 94-10

PREHEAR FERE REP AND R
I . BACKGROUND

: On July 8, 1994, the Secretary of the Vernont Agency of
. Natural Resources (Secretary) denied a § 401 Water Quality
Certification to the Ctizens Uility Conpany (Ctizens) in
connection with the utility's application to the Federal Enerqgy
" Regul atory Commi ssion (FERC) for relicensure of the Cyde River
Hydroel ectric Project, consisting of five facilities. These
facilities involve Seynour Lake in the Town of Mrgan and Echo Lake
in the Town of Charleston, |ocated on an unnanmed tributary which
flows into the Clyde River. On the main stemof the Cyde River
are the West Charleston facility in the Town of Charleston at river
mle 10.8; the Newport 1,2,3 facility in the Town of Derby at river
mle 1.7, and the Newport 11 facility in the Cty of Newport at
river mle 1.5. On July 22, 1994, Ctizens, by and through its
counsel, Mller, Eggleston & Rosenberg, Ltd., appeal ed the Secre-
tary's decision to the Water Resources Board (Board), challenging
findings, conclusions and conditions contained in the certifica-
tllochz( ) This appeal was filed pursuant to 10 V.S. A §s§ 1004 and
a).

On July 28, 1994 CGtizens's appeal was deenmed conplete and
docketed as WQ 94-10. On Septenber 20, 1994, a Notice of Appeal
and Prehearing Conference was sent to persons required to receive
notice and on Septenber 22, 1994, it was published in the Newport
D?ilpv Ex%ress,_ pursuant to Rules 18(C) and 20 of the Board's Rules
of Procedure.

Entering tinmely appearances were the Northeast Kingdom Chapter
of Trout Unlimted (NE/TU), represented by Kevin Coffey, Vice-
Presi dent of the Chapter, on Septenber 23, 1994, appellant
Gtizens, represented by Martin K Mller, Esq., and Victoria J.
Brown, Esq., of MIler, Eggleston & Rosenberg, Ltd.; the ANR by
Kurt R Janson, Esg., on Cctober 6, 1994; Vernont Natural Resources
Council (VNRC) and the Vernont Federation of Sportsnen's d ubs
(VF%:S))& both represented by Christopher M Kilian, Esg., on Cctober
6, :

On Cctober 6, 1994, at 10:00 a.m, a prehearing conference was
convened at the Water Resources Board's Conference Room 58 East
State Street, Mntpelier, Vernont, by the Board's del egate, Kris-
tina L. Bielenberg, Esg., pursuant to Rule 24(a) of the Board's
Rul es of Procedure. The follow ng persons entered appearances and
partici pated:
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Victoria Brown, Esg., MIller, Eggleston & Rosenberg, Ltd., for
G tizens, appellant

Tinothy F. Meehan, for Gtizens, appellant

John B. Kassel, Esq., for ANR

St ephen Sease, for ANR

Christopher M Kilian, Esq., for VNRC and VFSC

Mona M Janopaul, Esg., for National Trout Unlimted (NAT/TU

Gary R Doyle, Chairman, Vernont State Council of Trout
Unlimted (VT/TU), for vr/TU

Karen M Coffey, for NE/TU

David F. Smth, for NE/TU

On Cctober 20, 1994, a draft Prehearing Conference Report and
Order was circulated to the above persons for comment. The Board
recei ved comments fromthe ANR (Novenber 4, 1994), VNRC (Novenber
7, 1994), and the appellant (Novenber 8, 1994). A final Prehearing
Conference Report and O der is now ready for issuance.

Il.  STANDARD OF REVIEW

Any hearing on the nmerits in this appeal shall be conducted
as a de novo proceeding, pursuant to 10 V.S. A § 1024(a).

I'11. | SSUES AND SCOPE OF APPEAL

Ctizens seeks de novo review of the Secretary's denial of a
§ 401Vater Quality Certification for its Cyde R ver Hydroelectric
Project. Its notice of appeal is broadly stated.

At the prehearing conference, Ctizens indicated that it was
in negotiations with the parties and that the outcone of those
negotiations mght result in either a wthdrawal of its appeal or

a narrow ng of the issues to be addressed by the Board.

VNRC and VFSC indicated that they support the Secretary's
-denial, even though the Secretary's decision deferred addressin
their concerns regarding flow | evels and peaking. VNRC and VFSC
did not file their own notice of appeal fromthe Secretary's deci-
sion but instead elected to seek party status because they agreed
with the final action of the Secretary -- to deny the certifica-
tion. Due to their agreenent with the Secretary, no case Or
controversy was presented which would have been ripe for review by
the Board with regard to the interests of VFSC and VNRC The
certification was denied in its entirety by the Secretary and must
be subject to de novo review at the Board. VNRC and VFSC believe
that denial of a certification in its entirety cannot be limted
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by the appellant -- in this case Gtizens UWilities Conmpany -- to

was notnuamog c e s s ar y , since the Board nust decide party
status and prelimnary issues prior to the establishnment of a
schedule for prefiled testinmony and exhibits, thereby allow ng the
parties several nonths in which to continue negotiations before
preparing for a hearing on the nerits.

Shoul d a continuance be required at a later date to facilitate
negoti ati ons,

V. | NTERVENTI ON

" Board'sNE/TUS of Yrodedure: TVNRC, VFSC, a n d NAT/TU.

At the prehearing conference, the above organizations were
informed that they would have an opportunity to supplenment their
initial requests, addressing the specific standards in Rule 22(A)
and/or Rule 22'(B), in accordance with the terms of the Oder below.
'NAT/TU, VT/TU, and NE/TU were encouraged to join in their appear-
ance by counsel, presentation of evidence, and other natters.
VNRC and VRSC were encouraged to do the sane. See Rul e 22(B) (4)
of the Board's Rules of Procedure.

~ Organi zations intending to pursue intervention should file
their petitions in accordance with the terns of the Oder bel ow
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VI.  WTNESSES AND EXHI BI TS

1. At the prehearing conference, the appellant identified the
follow ng persons as potential wtnesses: Jim Avery, Vice-President
of Operations, Citizens; Frank Thomas, Project Engineer, Ctizens,

“who will address all aspects of the engineering of the Cyde R ver
Project; WIIliam Countryman, who wi |l address wetlands biol ogy and
fisheries; and various local fishernan.

Gtizens also identified R chard Sedano, Vernont Public
Service Departnment, as a possible witness on rate inpacts. The
parties and prospective intervenors discussed the rel evance of
such testinony in light of the applicable |aw, the Vernont Wter

ality Standards and the C ean Water Act. VNRC and VRSC asked
that the | egal question whether econom c considerations have any
applicability in a § 401 proceeding be addressed by the Board in
a prelimnary ruling. The ANR recommended that the question be
addressed only if Ctizens actually offers prefiled testinony on
econom ¢ inpacts, in which case the parties could nove to strike
and request the opportunity to brief the broader |egal issue posed
by such testinony.

2. At the prehearing conference, the ANR identified the foll ow ng
potential wtnesses: Tom WIlard and Jeff cueto, Vater Quality
Di vision; Rod Wentworth, Cheryl Ryder, and Len Gerardi, fisheries
bi ol ogi sts, Department of Fish and Wldlife; Cedric Al exander,
wildlife and wetlands ecol ogist, Departnment of Fish and Wldlife:
Susan Bul hmer, State Recreation Planner, Departnent of Forests,
Par ks and Recreati on. The ANR also identified as possible
wi tnesses: officials fromthe USFW Service: an engineer fromthe
Public Service Departnent: and independent consultants.

3. At the prehearing conference, VNRC and VFSC indicated that
its reserved the right to call as its witnesses a fisheries
bi ol ogi st, a hydrol ogi st, a wetlands ecol ogi st, and an engi neer to
the inpacts of project operations.

4, At the prehearing conference, NAT/TU reserved the right to
call as its witnesses a fisheries biologist, a hydrologist, a water
quality specialist, and an engineer. VI/TU indicated that its

w tnesses mght include a historian to address the water quality
of the Clyde River froma historical perspective. NE/TU reserved
the right to call as its witnesses a hydrol ogi st, an engi neer, a
wet | ands ecol ogi st and fishernen famliar with the fisheries,
historical and present, on the dyde R ver.
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5. Parties shall file final lists of direct and rebuttal

w t nesses and exhibits, resunmes of expert w tnesses, prefiled
testinony and exhibits, and any prehearing |egal nmenoranda, in
accordance with the terms of a Supplenental Prehearing O der

6. If a party wishes the Board to officially notice any ANR
« procedure, rule, guideline, form or other docunment as part of the
record in this proceeding, it nust offer the docunent as an

exhibit, in accordance with the ternms of this and any Suppl enenta
Prehearing O der.

VI'1. STI PULATI ONS

At the prehearing conference, the parties and prospective
intervenors were encouraged to identify those findings, conclusions
and conditions in the Secretary's decision which are not at issue
in this proceeding and to file a stipulation in accordance with the
terms of the Order bel ow and any Suppl enental Prehearing O der

The parties are also asked to consult with each other con-
cerning what exhibits may be offered w thout objection (i.e.:
docunents that may have been filed with the ANR in the proceeding
below) and to file a stipulation regarding the adm ssion of these
exhibits in accordance with the ternms set forth in the Oder bel ow
and any Suppl emental Prehearing O der.

VI1I. DI SCLOSURES

At the prehearing conference, the current Board nmenbers were
identified by name (Chair WIIliam Boyd Davies, Mrk DesMeul es,
St ephen Dycus, Ruth Einstein, and Jane Potvin) and their present
and past affiliations. It was noted that the wife of Board menber
DesMeules had recently been enployed by the ANR in the division
whi ch reviews hydroelectric project relicensing applications and
that he would therefore recuse hinself from any hearing in this
appeal. It was also noted that Board menber Einstein is a former
enpl oyee of the ANR, although she was not associated with the
program that reviews hydroel ectric project relicensure.

Any party or prospective intervenor seeking additional dis-
closures shall do so in accordance with the terns set forth in the
O der bel ow.

The Board's delegate advised those at the prehearing
conference that the Chair may appoint forner Board members to sit
as acting nmenbers in a contested case when one or nore regul ar
Board nmenbers are not available, pursuant to10 V.S A § 805(1)(F).
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I X.  STENOGRAPHI C RECCRD

Al hearings before the Board are recorded by electronic sound
recordi ng device. Parties and prospective intervenors were urged
to consider the hiring of a court reporter to make a transcript of
t he proceedi ngs. The Board's designee recomended that those
attending the prehearing conference review Rule 28(C) of the
Board's Rules of Procedure and consider a cost-sharing agreement.

X. SUPPLEMENTAL PREHEARING CORDER

A Suppl emental Prehearing Order setting forth a schedul e of
filing deadlines for final wtness and exhibit lists, resumes of
expert wtnesses, prefiled testinony and exhibits, and |Iegal
nmenor anda shall be prepared in consultation with the parties and
issued at such tine as this matter is ready for hearing.

X. ORDER

1. The following are parties as of right: Ctizens, the
appel l ant, pursuant to 10 V.S. A § 1024(a); and the ANR
pursuant to Rule 22(A)(4).

2. VNRC, VFSC, NAT/TU, VvT/TU and NE/TU may be granted party
status, provided their petitions for intervention address
the standards in Rule 22 of the Board' s Rules of Procedure.
Any petition or supplenental filing shall be nmade on or
before 4:30 p.m, Monday, Novenber 14, 1994.

VFSC, VT/TU and NE/TU nust file with the Board signed
statenents authorizing one officer or attorney to serve as
representative in this proceedi ng. See Rule 23(B) of the
Board's Rul es of Procedure.

3. On or before 4:30 p.m, Monday, Novenber 14, 1994, any party,
or petitioner for intervention seeking additional disclosures
from any Board nenber concerning any actual or potential
conflicts of interest, shall file a witten request with the
Boar d. This request should state any facts known to the re-
questing party that mght require recusal of a Board nenber.

4. Parties may file any witten objections to the intervention
requests of VNRC, VFSC, NAT/TU, VTI/TU and NE/TU no | ater than
4:30 p.m., Monday, Novenber 28, 1994.

5. On or before 4:30 p.m, Monday, Novenber 28, 1994, any party
or petitioner for intervention objecting to the participation
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E of a Board nenber in this proceeding shall file a witten |
objection with the Board. This filing should state the rea--|
son(s) for the objection(s) and any facts known to the party"
or petitioner which mght require the Board nenber's recusal.:
| Failure to file a tinmely request may be deened a waiver of |
| objection to the participation of a Board nenber. ;
| .

6. On or before 4:30 p.m, Mnday, Decenber 19, 1994, any party,
§ seeking a prelimnary ruling fromthe Board shall file a !
witten notion supported by |egal nmenorandum

7. On or before 4:30 p.m, Mnday, January 9, 1995, any party
wishing to respond to any notion filed with respect to any
prelimnary issues shall file with the Board a witten
response with supporting | egal menorandum

8. If no notions are filed requesting prelimnary rulings by
the Board, the parties shall jointly informthe Board whet her
a continuance in this matter is warranted and would facilitate
resolution or narrow ng of the issues in dispute. If the
parties elect to jointly file a notion for continuance, they
shall do so no |ater than 4:30 p.m, Mnday, January 9, 1995,
specifying either the proposed duration of the continuance or
an expiration date. If no notions for prelimnary rulings
are filed and the parties do not request a continuance, then:
a draft supplenental order setting forth a schedule for pre-:
filing witness and exhibit lists, resunes, prefiled testinony:
and exhibits, and prehearing |legal nenoranda wll be circu-:
lated to the parties for comment prior to issuance of a final
Prehearing Suppl enental Order.

9. If one or nore notions for prelimnary rulings are filed by |
t he Decenber 19 deadline, any deadlines for a continuance
request shall be established by a Suppl enental Prehearing
Order, after consultation wth the parties.

10.  Any notions, nenoranda, petitions or other filings with the
Board shall be filed as an original and five (5) copies. One
copy should also be mailed to each of the persons listed on
the attached Certificate of Service (not including the persons
listed under For your Information) until otherw se notified
by the Board. A certificate of service indicating delivery
by hand or by nmail to all persons required to receive service.
shall also be filed with the Board and |isted persons. The
Board does not accept filings by FAX

11. Pursuant to Rule 24(B) of the Board's Rules of Procedure this
order shall be binding on all persons who have received notice
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of the prehearing conference, unless there is a timely objec-
tion to the Order, or a show ng of cause for, or fairness
requires, waiver of a requirenent of this Oder.

. ) Nerenber
Dated at Montpelier, Vernont, this /&Jay of ectebar, 1994,

Wil%iﬁ d Davies
F\.
A

Chair, Watér Resources Board




