State of Vernont

Inre:
§ 401 Certification
Docket No. WQ 04-03 and Docket No. WO 94-05
PREHEARI NG CONFERENCE REPORT AND ORDER
BACKGROUND

On April 14, 1994, the Secretary of the Vernont Agency of
Nat ural Resources (Secretary) issued a § 401 Water Quality Certi-
fication to the Central Vernont Public Service Corporation (CVPS)
in connection with cves's application to the Federal Energy Regu-
| atory Conm ssion (FERC) for relicensure of the Lanbille River
Hydroel ectric Project, consisting of four facilities (the Peterson
Plant, the MIton Plant, the Carks Falls Plant and the Fairfax
Falls Plant) in MIlton and Fairfax, Vernont, and several inpound-
ments in Georgia, Fletcher and Canbridge, Vernont. On April 21,
1994, the Vernont Natural Resources Council (VNRC) appeal ed the
Secretary's decision to the Water Resources Board (Board), chal-
l enging findings, conclusions and conditions contained in the
certification. On April 29, 1994, CVPS filed an appeal with the
Board, challenging findings, conclusions and conditions of the
certificate. These appeals were filed pursuant to 10 V.S A §s
1024(a) and 1004.

On April 28, 1994, VNRC's appeal was deened conpl ete and
docketed as WQ94-03. On April 29, 1994, cves's appeal was deened
conpl ete and docketed as WQ 94-05. On April 29, 1994, a joint
Not 1 ce of Appeal and Prehearing Conference was sent to persons
required to receive notice and on May 5, 1994, published in The
Burlington Free Press. pursuant to Rules 18(C) and 20 of the
Board's Rul es of Procedure.

On Friday, May 20, 1994, at 1:00 p.m, a prehearing conference
was convened jointly addressing Docket Nos. WQ 94-03 and WQ 94-05
in the Water Resources Board's Conference Room 58 East State
Street, Montpelier, Vernont, by the Board's del egate, Kristina L.
Bi el enberg, Esq., pursuant to Rule 24(A) of the Board's Rul es of
Procedure. The following persons ‘entered appearances and
partici pat ed:

Christopher M Kilian, Esqg., for appellant VNRC
Kenneth C..Picton, Esq., for appellant CVPS
Ron Shens, Esq., Assistant Attorney Ceneral, State of Vernont

On Septenmber 1, 1994, a draft Prehearing Conference Report and
Order was circul ated to the above persons for comrent. On Septem
ber 12, 1994, the Board received comments fromVNRC. On Septenber
14, 1994, Kurt R Janson, Esq., entered an appearance for the
Agency of Natural Resources (ANR). On that sane date, CVPS filed
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and 218; Conditions B (including Tables re flowalues), | and J.
VNRC further challenges any other findings and conditions of the.
ANR which are relevant to its Notice of Appeal.

By letter, filed with the Board on June 27, 1994, the CVPS:
notified the Board that it was "w thdrawi ng those portions of its|
Appeal ... which related to the authority and jurisdiction of the'
Agency of Natural Resources"” but that it retained "its Appeal on,
those matters relating to factual issues in the findings and condi-i
tions. In its notice of appeal, filed April 29, 1994, CVPS speci-.
fically chal l enged the follow ng Findings and Conditions contai ned!
inthe § 401 Water Quality Certification: Findings 79, 86, 97, 111, .
112-116, 118 122, 125, 126, 130, 134, 137, 140, 142-145, 150, 152-:
155, 171, 172, 179, 183, 187, 204, 207, 210-214, 216, 218-220;
Conditions A, B, C D E, F, H I, J, K L, M N 0, P, Q and R

CVPS is asked to clarify, by identifying by specific page and
nunber, which issues in its notice of appeal it has withdrawn. It
should do so in accordance with the terns set forth in the O der
bel ow.

V. W TNESSES AND EXHI BI TS

L. At the prehearing conference, appellant VNRC reserved the
right to call any or all of the following expert wtnesses: a.
fisheries biologist or other persons qualified to address sal non

restoration and-fish passage issues. VNRC al so reserved the right
to call a witness with expertise in nacroinvertebrates.

2. At the prehearing conference, CVPS reserved the right to call
any or all of the follow ng expert wtnesses: Jeff Wallin, biol o-
gi st consultant: John Millen, Mnager, Hydro Licensing, CVPS;, Bruce
Peacock, Manager, Production Engineering, <CvPS; Tom Sullivan,
consulting engineer: Charles Ritz, fisheries consultant: Willian
Countryman, botanical and wetlands consultant; WIIliam Martinez,
CVPS's Environnental Engineer: El i zabeth Court ney, aest hetics
consultant: and John Truby, designer of fish passage facilities.

3. At the prehearing conference, the State of Vernont reserved the
right to defend the § 401 Water Quality Certification by calling
any or all of the following ANR staff as expert w tnesses: Tom
Wllard, Jeff cCueto, and Rod Wentworth. The State reserved the
right to call other biologists and a consultant with expertise ir
aest hetic issues.

Since the State has withdrawn its appearance in this appeal,
and the ANR has entered an appearance as a party of right, it is
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expected that the ANR reserves the rights to call any witnesses it
so chooses in defense of the Certification issued by the Secretary.

4. Parties shall file lists of wtnesses, resunes of expert
W tnesses, and prefiled testinony in accordance with the terns of
this and any Suppl enental Prehearing O der.

5. At the prehearing conference, appellant VNRC specifically’
identified the ANR's new fl ow procedure. In order for the Board
to consider agency procedures, guidelines, forms, and ot her

docunents as part of the record in this proceeding, they nust be’
offered as exhibits in accordance with the terns of this and any
Suppl enental Prehearing O der.

VI. STI PULATI ONS

To the extent that facts are not in dispute, the parties are:
asked to prepare and file a statenment of stipulated facts in;
accordance with the ternms set forth in the Order bel ow

The parties are also asked to consult with each other concern-i
ing what exhibits may be offered w thout objection (i.e.: docunents!
that may have been filed with the ANR in the proceedi ng bel ow) and:
to file a stipulation regarding the adm ssion of these exhibits:
in accordance with the terns set forth in the Order bel ow

:
!

VIT. STANDARD O F REVI EW

Any hearing on the nmerits in this appeal shall be conducted/
as a de novo proceeding, pursuant to 10 V.S. A § 1024(a).

VI1I. DI SCLOSURES

At the prehearing conference, the current Board nenbers were
identified by nanme (Chair WIIliam Boyd Davies, Mirk DesMeules,
St ephen Dycus, Ruth Einstein, and Jane Potvin) and their present
and past professional affiliations. It was noted that Mark
DesMeules' W fe had recently been enployed by the ANR in the
di vision which reviews hydroelectric project relicensing applica-
tions and that he would therefore recuse hinself from any hearing
in these appeals. It was also noted that board menber Ruth,
Einstein was a former enployee of the ANR although she was not'
associated wth the program that reviews hydroelectric project
relicensure.
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No party sought additional disclosures in accordance with the

terms set forth in the draft Prehearing Conference Report and
Order.

11X SUPPLEMENTAL PREHEARRING CRDER

A Suppl enental Prehearing Order setting forth a schedul e of
filing deadlines for prefiled testinmony and |egal nenoranda
shall be prepared in consultation with the parties and issued
at such tine as this matter is ready for hearing.

X. CRDER

1. Docket Nos. WQ 94-03 and WQ 94-05 are consol i dated
for purposes of hearing and deci sion.

2. The following are parties as of right: VNRC and CVPS,
appel l ants, pursuant to 10 V.S. A § 1024(a), and ANR, pur-
suant to Rule 22(A)(4) of the Board's Rules of Procedure.

3. On or before 4:30 p.m, Friday, Septenber 30, 1994, any party
objecting to the participation of a Board nmenber in this pro-
ceeding shall file a witten objection with the Board. This
filing should state the reason(s) for the objection and any
facts known to the party which mght require the Board
nmenber's recusal. Failure to file a timely request nmay be
deened a waiver of objection to the participation of a Board
menber .

4. On or before 4:30 p.m, Friday, Cctober 14, 1994, the
parties shall either file a joint request for continuance or
wite to the Board indicating that this matter is ready for

hear i ng. If a continuance is requested, it should specifi-
cally state the reason(s) for the request and identify a pro-
posed date of expiration. If the parties determne that this

matter should proceed to hearing, they should propose a
schedule for the filing of requests for prelimnary rulings
on jurisdictional and prelimnary matters, wtness and
exhibits lists, prefiled testinony and exhibits, and |egal
menor anda and sti pul ations.

5. Parties shall file an original and five (5) copies of any
notions, nenoranda, or other filings with the Board, and nai
one copy to each of the persons listed as parties on the
attached Certification of Service. A certificate of service
indicating delivery to all listed persons by hand or by first




Prehearing Conference Report and O der

In re: Lanoille River Hydroelectric Project (CVPS)
§ 401 Certification

Docket No. WQ 94-03 and Docket No. WQ 94-05
page 6 of 6

class mail shall also be filed with the Board and parties.
The Board does not accept filings by FAX

9. Pursuant to Rule 24(B) of the Board's Rules of Procedure,
this Oder shall be binding on all persons who have receiveg
noti ce of the prehearing conference, unless these is a timel,,
objection to the Oder, or a showing of cause for, or fair =
ness requires, waiver of a requirenent of this Order.

Dated at Montpelier, Vernont, this&'_‘-"day of Septenber, 1994

Wat

e; , Resources Board
by Lz% ﬁ;zzjk\\¥

Willian/ Boyd Davies o




