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In re: Appeal of Cole
(Discharge Pernmit No. [|-1107,
Stratton Corporation, Stratton, Ver mont)
Docket No. WQ-92-13

MEMORANDUM OF DECI SI ON
APPELLANT '8 REQUEST FOR REVIEW OF CHAIR S PRELI M NARY RULI NG

This decision pertains to a prelimnary matter in the above-
captioned appeal. As explained below, the Board affirnms the
Chair's Prelimnary Ruling, dated WMy 10, 1994, denying the
appel lant's request to remand this matter to the Agency of Natural
Resources or declare Discharge Permit No. |-1107 void for nootness.

BACKGROUND

On January 4, 1993, the Water Resources Board (Board) received
a notice .of appeal filed by Malvine Col e seeking reversal of the
decision. of the Agency of Natural Resources (ANR) granting D's-
charge Permt No. 1-1107 to Stratton Corporation. The permt
all ows stormnater discharge into Styles Brook from roads, parking
and buil dings associated with the proposed devel opnent of the Sun

Bowl Conmunity located in Stratton, Vernont.'

In August 1993, the District |11 Environmental Conmi ssion
i ssued a decision and Land Use Pernit #2W0911 authorizing the Sun
Bow Project with conditions. On Novenber 16, 1994, Board counsel
wote to the parties in the above-captioned proceedi ng requesting
a status up-date in light of the District Environnental Conmmis-
sion's action. On Decenber 1, 1993, the appellant submitted a
menorandum to the Board noting that she was unable to ascertain
whet her, or not Stratton Corporation plans to proceed with its Sun
Bowl Project, and, if so, what anendnents to its original proposal
it mght request, and what inpacts if any this would have on the
di scharge permt under appeal. On Decenber 3, 1993, counsel for
Stratton Corporation filed a response with the Board, noting that
no change, nodification or anendnment of its discharge permt was
necessary in light of the District Commission's decision,, and it
further requested that this matter be schedules for a hearing on
the merits.

On February 18, 1994, following a teleconference with, the
parties, Board counsel sent. the parties a -draft Supplenental
Prehearing Order setting forth filing deadlines for witness |ists,
exhibits lists, and prefiled exhibits. On February 28, 1994, the
Board received a filing, signed by the appellant and intervenors,
stating that they were unable to meetthe filing schedul e since the
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Stratton Corporation had allegedly made significant changes in its
design plan for the Sun Bowl Pr%J ect and that as a result the
discharge permitting processl shoul d begin again or the permttee
should be required to disclose its new plans.

on March 3, 1994, Stratton Corporation through counsel filed
a response with the Board.' It noted that the above-captioned
appeal was from Discharge Permt No. [-1107 as issued, and it
repeated its assertion that no nodification or amendnent of that
permt was required as a result of the District Environnental
Commi ssion action. Nonetheless, Stratton Corporation reserved the
right to pursue alternatives to the project as approved by the
District Environnental Conm ssion.

On April 6, 1994, the appellant and intervenors filed a
follow-up response with the Board. = They called for invalidation
of Discharge Permit No. |-1107 in light "of Stratton Corporation's
al l eged discussions with, ANR staff. = They further arqued that a
' decision issued by the Bennington Superior Court invalidating the
Stratton-Wnhall "Fire District #1 made it inpossible for the
Corporation to conply with the, terns of a condition of its Land Use
Permt. Peter Strong, et al. vs. Selectnmen of'the Towns of Winhall

., Docket No. 5009-93 Bcc (Apr. 11, 1994). On
the appellant and intervenors again filed a nenoran-

nd Str n.
April 8, 1994

-dum argui n that the invalidation of the fire district neant that

Stratton rPoration could not proceed with construction of its
project for tailure to conply with a termof its Land Use Permt
and that as a consequence Discharge Permt No. [-1107 was not

valid.

| on April 7, 1994, Chair 'Davies issued. a Supplenental
Prehearing Order. On April 11, 1994, this was sent to the parties
along with a nenorandum by Board counsel recounting the Chair's

request that Stratton Corporation notify the Board if, prior to a
hearing in this matter, circunstances should so change that this
matter shoul d become moot." On April 14, 1994, Stratton Corporation
informed the Board that it did not contenplate any circunstances

I which would render this matter noot.

On April 25, 1994, the %Qpel lant and intervenors forwarded to
the Board a copy of the fire district decision and argued that the
demse of H 296, a bill designed to remedy the legal defect identi-
fied in that' decision, resolved the issue of whether or not
Stratton'Corﬁoration could proceed to build it proposea Sun Bow
Project. They requested that this matter be remanded to the ANR
for new proceedings.
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on May 10, 1994, Chair Davies issued a preliminary ruling

-on the appellant's and intervenors' requests pursuant to Rule 21
of the Board's Rules of Procedure. He concluded, based on a review

of the parties! filings, that neither a remand in this matter nor
a declaration of nootness were warranted. The Chair's ruling set
forth his reasons for denying the requests.

On May 19, 1994, Peter Strong, representative for intervenor
Conservation Soci ety of Southern Vernont SCSSVE] filed a notice of
wi t hdrawal from the above-captioned appeal. May 20, 1994,

I ntervenor Ilse Mattick also filed a notice of withdrawal.

On May 20, 1994, the %ﬁpellant filed wwth the Board a witten
request' for review of the Chair's prelimnary ruling. Oal argu-
ment on the appellant's request was held on June 22, 1994, in
Mont pel i er, -Vermont. Those appearing were appellant Mlvine Cole
and Stratton Corporation, represented by Al an.CGeorge, Esq., of the
firm Carroll, Gecrge and Pratt.

The Board deliberated on June 22 and August 10, 1994.  This
matter is now ripe for decision.

1. | SSUE

Whether, prior to a hearing before the Board, Discharge Permt No.
1-1107 should be remanded to the ANR for further consideration or
whet her the permit should be decl ared' noot.

El1l. DI SCUSSI ON

- The Water Resources Board is authorized to hear appeals from
discharge permt decisions issued by the Secretary of the Agency
of Natural Resources pursuant to guthority granted by 10 V.S A" ch.
47. The Board is required to hold'a de novo hearing and determne
whether the decision of the Secretary should be affirned, reversed,

or nodified. 10 v.s.a.§ 1269. An appeal filed pursuant to this
section does not stay the effectiveness of the agency's act or
decision pending determnation by the Board. 10 V.S A -§ 1269.

Therefore, a party who has been granted a discharge permt by the
ANR is entitled te'hold that permt subject to possible reversal

or modification by t he Board.

‘Act 250 creates jurisdiction in the Vernont Environmental

1Board and District Environmental Conm sSions to consider develop-
ilnent inpacts on water quality as part of a conprehensive environ-

nental review of proposed projects. See 10 V.S A § 6086(a) (1)
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(water pollution). However, the Land Use Permt required by Act
250 does not' supersede or replace the requirenents for a permt of
any other state environnental agency. 10 V.S. A § 6082.

Stratton Corporation has received D scharge Permit No. |-1107
al l owi ng stornwater discharge into Styles Brook fromits proposed
Sun Bowl Project. Stratton Corporation has al so received Land Use
Permt $#2w0911 authorizing the construction of the Sun Bow Project
with some nodifications. However, the appellant has not denon-
strated that those nodifications require anendnent of D scharge
Permt $1-1107, and Stratton Corporation has not indicated that it
intends to abandon or nodify its discharge permt.

Questions concerning the legal status of the Wnhall-Stratton
Fire District No. 1 may have a bearing on Stratton Corporation's
ability to conply with a condition of its Land Use Permt and
therefore may affect the timng of construction or require further
anendrment of that permt. However, the |legal status of the Win-
hal | -Stratton Fire District is not a relevant issue in the present
proceedi ng before the Board.' Di scharge Permit No. .1-1107, as
I ssued by the ANR, authorizes and establishes conditions'for the
di scharge of stormwater into Styles Brook. The appellant has not
directed the Board to any condition in that permt requiring the
creation of a municipal fire district to nmanage stormater

di schar ge.

The Board concludes that this matter is not noot and that
remand to the ANR for further proceedings is not warranted at this
tine. As the Chair noted in his Prelimnary Ruling of My 10,
1994: was long as the permttee has not indicated an intention to
abandon its project entirely or to. significantly change the
ef fluent paraneters which gave rise to the issuance of the
di scharge permt in the first instance, ... this appeal should
proceed to a hearing on the nerits." Therefore, the Board denies
the appellant's request for a remand order or a declaration that
Di scharge Permt No. 1-1107 is void for nootness.

' Simlarly, the appellant's reference to the failure of
the Vermont Legislature to adopt corrective |egislation
(H.296) in this session has no relevance to the present
proceedi ng.
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£ ®
{ V. ORDER

The Board hereby affirms the chair's Prelimnary Ruling, dated
May 10, 1994, denying the appellant's request to renmand this matter
1i.o ﬂxg7Agency of Natural Resources or declare Discharge’ Permt No.
1 - moot., .

Dated at Barton , Vermont, this l0thday of August,
1994,

William/ﬁéyd Davies
Concurring:

william Boyd Davi es
Ruth Einstein

Jane Potvin

Mar k DesMeules




