State of Vermont
WATER RESOURCES BQARD

JInr: Coca- Col a Bottling conpany of Northern New Engl and, |nc.
' East Montpelier, Vernont Docket No. T- 94- 04

PREHEARING CONFERENCE REPCORT AND ORDER

‘1. BACKGROUND

On March 4, 1994, the Water Resources Board (Board) received
a notice of appeal filed by Coca-Cola Bottling Conpany of Northern
New Engl and, Inc., (Coca-Cola), from a decision of the Hazardous :
Material s Managenent Division (HWD) of the Agency of Natural
Resources (ANR) denying rei nbursenent of certain costs fromthe
Petrol eum O eanup Fund (PCF), 10 V.S. A § 1941, incurred by Coca-
Cola in energency renedial actions at its East Mntpelier, Vernont,
facility in response to releases of gasoline and diesel fuel from
two underground storage tank systems. This appeal was filed pur-
suant to 10 V.S A § 1933.

On April 29, 1994, this appeal was deened conplete and
' docket ed. On that sane date, a Notice of Appeal and Prehearing
 Conference wWas i ssued and published, pursuant to Rules 18(C) and
20 of the Board's Rules of Procedure.

On Friday, May 20, 1994, at 10:00 a.m, a prehearing confer-
ence Was convened at the Water Resources Board' s Conference Room
58 East State Street, Mntpelier, Vernont, by the Board's del egate,
.Kristina L. Bielenberg, Esg. , pursuant to Rule 24(A) of the Board's
‘Rules of Procedure. The follow ng persons entered appearances and
partici pated:

Robert Barrett, Corporate Conpliance Manager, Coca-Cola for
t he appel | ant

M chael J. Gallen, Shevenall-Gallen Associates, Inc., for
t he appel | ant

Mary L. Borg, Esg., program attorney for HWD ANR

El i zabeth Lord, paral egal wth the HMMD/ANR

On August 30, 1994, a draft Prehearing Conference Report and
Order was circulated to the above persons for comment. On Septem
ber 9, 1994, the Board received conments from Coca-Cola. On Sep-
tember 13, 1994, the Board received comments fromthe ANR repre-
:sented by program attorney for HMMD/ANR, Alex M Elliott, Es?.

‘A final Prehearing Conference Report and Oder is now ready for
i ssuance.
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R | SSUES

Based on the appellant's notice of appeal and its statenments .
. at the prehearing conference, the issues in this matter appear to
i be:

Whet her the Departnent of Environnental Conservation (DEC),
ANR, required GCoca-Cola to wundertake certain energency
renmedi al actions in response to releases of fuel fromtwo
underground storage tanks at Coca-Cola's site in East
Mont pelier, Vernont, and if so, whether a total of $62,578.22
in costs incurred by Coca-Cola for excavation, transportation,
and treatnment of 845 tons of contam nated soil should be reim
bursed fromthe state PCF

Wiet her the DEC, ANR required Coca-Cola to subsequently nake
a site investigation, and if so, whether a total of $24,985.11
in costs incurred by Coca-Cola for this investigation should
be reinbursed fromthe state PCF

The appellant requests that the Board reverse the ANR's
determnations that it is not eligible for reinbursenent for the
entire anmpbunt of its requests and that it direct the ANR to
reinburse it for the balance of &eligible costs incurred in
energency cl eanup and subsequent investigation.

The ANR contends that the appellant is not eligible for
rei mbursenent for certain costs incurred because (1) its renova
and di sposal of the petroleum contam nated soils were not performnmed

.as part of a corrective action plan approved by the Departnent of
-Environmental Conservation (DEC) in accordance with the Reimburse-
,ment Package for the PCF and (2) certain costs incurred are not

' reasonable.

[11.  WTNESSES AND EXHI BI TS

1. At the prehearing conference, the appellant reserved the right
to call any and all of the follow ng persons as w tnesses: M chael
Gallen of Shevenall-Gallen and Associ ates: and Ed Bryan, Corporate
Engi neer, Corporate Engineer (retired), Coca-Cola.

In response to the draft Prehearing Conference Report and
O der, the appellant informed the Board that several persons m ght
attend the hearing, but it did not indicate whether these persons
woul d appear as w tnesses. These persons are: an unnaned repre-
sentative fromMcLane, G af, Raul erson, and M ddl eton Professi ona
Associ ation: Fred Wl ker, Chief Financial Oficer, Coca-Cola; John
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Palernmo, Vice President of Operations, Coca-Cola; David Larose,
State Manager, Vernont Coca-Col a;, and Mark Fisher, Shevenall-
Gallen Associates, Inc. The appellant is rem nded that any person
who may be called as a witness nust be identified in one or both
of the witness lists required to be filed in accordance with the
terms of this and any suppl enmental order.

2. Atthe time of the prehearing conference, the ANR reserved the
right to call any and all of the follow ng persons as W tnesses:
Mar k Col eman, UST Program HMMD/ANR; Li nda Wedder spoon, Sites
Managenent Section, HMMD/ANR; Charles Schwer, Sites Managenent
Section, HMMD/ANR; CGeorge Desch, Chief, Sites Mnagenent Secti on,
and Acting Director, HWD ANR In response to the draft pre-
heari ng Conference Report and Order, the ANR has added the
followng staff persons to the list of possible wtnesses: Ted
Unkles, ordinator, UST Program HMMD/ANR; Peter Marshall, Chief,
Management and Prevention Section, HMMD/ANR; Richard Spiese, Sites
Managenment Section, HMMD/ANR; and WIIiam ahearn, Director, HMMD.

3. During the prehearing conference, the appellant and the ANR
referred to certain docunent: UST Regul ations, agency guidelines,
rei nbursenent policies, application forms, etc. In order for the
Board to consider these as part of the record, they nust be offered
as exhibits in accordance with the terns of this and any suppl e-
mental order.

V.  STANDARD OF REVI EW

Any hearing on the nerits in this appeal shall be conducted
as a de novo proceeding, pursuant to 10 V.S A § 1933.

V. STI PULATI ONS

A great rr_an?/ facts in this proceeding do not appear to be in
di spute, especically those tnat relate to tne cnronoitogy Or events
set forth in the appellant's supplenental filing of April 18, 1994,
Therefore, the ANR is encouraged to review this filing and stipu-
late to matters not at issue. A statenent of stipulated facts
should be filed wth the Board in accordance with the terns set

forth in the Oder bel ow

The parties are also asked to review the docunents filed by

‘the appellant on April 18, 1994, offered for the Board s considera-

tion in this appeal. To the extent that the ANR does not object
to the adm ssion of any of these documents, it should confer with
the appellant and enter into a stipulation regarding their adm s-
si on. Such stipulation should be filed in accordance with the
terns set forth in the Order bel ow




. Prehearing Conference Report and Order

In re: coca-cola Bottlina Conpany of Northern New England, Inc
Docket No. UST-94-04

' page 4 of 6

i VI. DI SCOVERY
|
The Board Rul es of Procedure do not provide for discovery. i
. However, at the Prehearing Conference, Coca-Cola and ANR agreed to.
. share copies of telephone logs that mght shed light on the se-!
+ quence and timng of communications between the two parties. :

VI1. DI SCLOSURES

At the prehearing conference, the current Board nenbers were
- identified by name (Chair WIIlianms Boyd Davies, Mirk DesMeules,
St ephen Dycus, Ruth Einstein, and Jane Potvin) and their present,
and past professional affiliations. Any party seeking additiona
di scl osures shall do so in accordance wth the terns set forth in
the O der bel ow

VITI. ORDER
1. The following are parties as of right in this proceedi ng:
a. Coca-Cola, appellant, pursuant to 10 V.S A § 1993.

b. The Agency of Natural Resources (ANR), pursuant to Rule
22(A)(4) of the Board' s Rules of Procedure.

. 2. On or before 4:30 p.m, Friday, Septenber 30, 1994, any party
objecting to the participation of a Board nenber in this pro-
ceeding, shall file a witten objection with the Board. This
filing should state the reason(s) for the objection and any;
facts known to that party which mght require the Board :
nmenber's recusal. Failure to file a tinely request may be !
deened a waiver of objection to the participation of a Board/
menber . 1

3. Parties objecting to the appointnent by the Board of one or
nore referees to hear this appeal, pursuant to Rule 4 of the;
Board's Rul es of Procedure, shall file witten statenents of!'
objection with the Board on or before 4:30 p. m, Friday,
Septenber 30, 1994, or the objection will be deemed waived.

4, on or before 4:30 p.m, Friday, Cctober 14, 1994, any stipu-
|lation of facts shall be filed with the Board.

5. On or before 4:30 p.m, Friday, OCctober 14, 1994, arties
shall file wth the Board lists of wtnesses and exhibits,
all exhibits which are 8 1/2 by 11 inches or smaller which
they intend to present at hearing, a summary of each wit-
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10.

11.

12,

13.

14.

ness' testinony, and resumes of all expert wtnesses. To
the extent that the parties can stipulate to the adm ssion
of certain exhibits, they should do so by this deadline.

On or before 4:30 p.m, Friday, Cctober 14, 1994, parties
shall file legal briefs or menoranda with the Board.

On or before, 4:30 p.m, Friday, Cctober 28, 1994, parties
shall file with the Board supplenental lists of wtnesses and
exhibits, exhibits, summaries of testinony, and resunes of
expert w tnesses.

On or before, 4:30 p.m, Friday, Cctober 28, 1994, parties
shall file any reply legal briefs or nemoranda with the Board.

On or before 4:30 p.m, Mnday, Novenber 7, 1994, parties
shall file in witing all objections to the testinony and
exhibits previously identified, or such objections shall be
deemed wai ved.

No individual may be called as a witness in this matter if he
or she has not been identified in a witness list filed in
conpliance with this Oder. Al reports and other docunents
that constitute substantive testinmony nust be filed with the
the sponsoring witness' sumary of testinony in accordance
with the deadlines set in this Oder.

Summaries of testinony nmay be filed in narrative or letter
format. However, each page and each line of testinony shal
be nunber ed.

For exhibits which are larger than 8 1/2 by 11 inches, parties
are only required to prefile lists identifying these exhibits,
rather than the exhibits thensel ves. However, oversized
exhibits nust be made available for inspections and copying
by the parties prior to the hearing.

Any hearing scheduled in this matter shall be recorded by

el ectronic sound recording device. Upon the witten request
of any party, in accordance with Rule 28(C) of the Board's
Rul es of Procedure, the hearln% n%¥ be recorded by a qualified
stenographer in addition to the Board' s electronic sound
recordi ng.

Parties in this proceeding shall file an original and five

(5) copies of any notions, nmenoranda, or other filings wth
the Board, and mail one copy to each of the persons listed on
the attached Certificate of Service. A certificate of service
indicating delivery to all listed persons by hand or by first
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15.

class mail shall also be filed with the Board and parties.
The Board ‘does not accept filings by FAX

Pursuant to Rule 24(B) of the Board's Rules of Procedure, this
O der shall be binding on all persons who have received notice
of the prehearing conference, unless there is a tinely objec-
tion to the Order, or a show ng of cause for, or fairness
requires, waiver of a requirenment of this Oder.

Dated at Montpelier, Vernont, t hi s &day of Septenber, 1994.

Water/Resoyrces Board,




