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Lk, . &
MEMORANDUM OF DECISION

on June 16, 1994, Eric Fritzeen ("applicant'), through hi s
cattorney Liam L. Murphy of the firm Langrock Sperry & Wool, fil ed
WLt h the WAter Resources .Board (“Board") a. Motion to. Correct
Decision. On July 5, 1994, the .applicant filed with the Board
"a Mtion to Supplenent Record of eal . For the reasons -stated
bel ow, the Board denies the applicant's two notions.

I. " BACKGROUND

On August 4, 1993, Ann and Paul -DesLauriers_(“appel?_Lants"t)
‘timely filed a notice of appeal with the Board, seekinggreview o
the decision of the Department of Environnental Conservation
("DEC"), Agency of Natural Resources ("aNR"), concl udi ng that Water
Supply and Wastewater Permts #uw-4-0261-2 and #WV4-0261-3 shoul d
.not be revoked. .On august 25, 1994, the applicant, represented by
attorney John C Gavel of the firm Bauer and Gavel, entered a
notice of appearance in this appeal. The parties to this proceed-
ing were the appellants, the applicant; and the ANR

Followng briefing by the parties, oral argument, and review
of the record in this matter, the Board issued a deci Sion on June
1,.1994. The Board reversed the decision of the DEC and remanded
this matter for further revocation proceedings consistent with the
conclusions in the Board's -decision. In fe: Ann and Paul
DeslLauriers; Docket No. EPR-93-05 (June 1, 1994) ("Decision®).

On June 16, 1994, the applicant, represented by new | egal
counsel,, Liam L. Mirphy of the firm rangrock Sperry, & Wol, filed
-with the Board a timely Motion to Correct Decision. |In accordance
Wi th Rule 29(B), the running of the tine in which to appeal the
Board's decision to superior court was stayed. on July 5, 1994,
the applicant filed with the Board a Mtion to Supplement Record
of Appeal. '

Oral argument on the applicant's two.notions was schedul ed and
noticed for JU|R/' 22, 1994. The applicant and ANR were provided an
opportunity to file witten responses to the applicant's motions.
On July 13, 1994, the appellants filed with the Board a Menorandum
‘in Opposition to the Mtions to Supplenent Record and to Correct
Decision. The ANR di d not file a response.

On July 21, 1994, the applicant filed a Mdtion to Remand for
Further-Proceedi ngs, based on all ePed deficiencies in the tran-
script ‘'of the ANR proceeding. On July 21, 1994, the appellants
filed a Menprandum in opposSition to the Motion for Remand. In
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order to allow for the production of a corrected transcript and tc
?| ve the parties anple opportunltK to review the record and prepare
or argument on all three of the applicant's notions, 'the Boart
continued oral argunent to August 24, 1994,

Those present and offering argument on August 24, 1994, wexre
the applicant and appellants, both represented by counsel. as e
ﬁrellmnary matter, the applicant withdrew his Motion to Renand,
aving concluded that any deficiencies in the transcript had beer
corrected. Therefore, argument was confined te the applicant's
k/btl?n to Correct Decision and Mtion to.Suppl ement Record of
ppeal .

The Board deliberated on august 24 and Septenber 14, 1994;
and directed its Chair to issue this decision.

1. | SSUES

1. Whether the decision of the Board, dated June 1, 1994, was
in erro& on the following grounds and therefore should be
corrected:

a. The Board was factually incorrect that there was an
impermeable silt | ayer and therefore the Board was
incorrect in concluding that there, was not a three  foot
vertical separation as réquired by Environmental Pro-

tection Rul e ("EPR")=-7-07A(1) (e): :

b. -The Board was incorrect in concluding that no evidence was
presented regarding a change of grade which resulted ir
sufficient vertical separation to seasonal high ground
‘waterr and

c. -The Board was in error in concluding that the record dié
not contain the required percolation dat a.

2. VWhet her the Board shoul d supplenment the record on appeal witk
docunent s alle%edly considered by the AR in its decision
bel ow but not ftforwarded by the ANR to the Board for its

revi ew, .

I, DILSCUSSI ON

A Mtion to Correct Decision

~ Rule 29(B) of the Board's Rules of Procedure provides that
within 15 days of the date of the Board's final decision, a part
my file a notion to "correct manifest error in the findings o
fact, conclusions of law or order." The applicant filed a tinely
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notion requesting that the Board correct errors in its decision
with respect to three factual determ nations.

Rule 30(D) of the Board's Rules of Procedure, governing.
appel | ate proceedi ngs; states in relevant part:

Factual concl usions of the Agency .[ANR] shall be

"upheld by the Board if evidence available to and
presented to the Agency [ANR] fairly and reasonably
supports those conclusions. ‘The Agency's [ANR's]
interpretation of statutes and rules shall be upheld
if noterroneous.

In its decision, the Board determ ned that the record did not
reasonably and fairly support the ANR's conclusions that: (1)
the three-foot vertical separation -distance required by EPR 7-
0O7A(1)(e) between the waste disposal system and the inperneable
silt layer had been net; (2) the three-foot vertical separation
di stance required by EPR 7-07A(1) (c) between the system and the
seasonal high groundwater |evel had been net; and (3) the applicant
had submitted the proper percolation test data denonstrating the
systemis conpliance'with the EPRs.

The Board, reached its conclusions based on.the record which
consisted primarily of the applicant's own subm ssions to the DEC.
The applicant now asks the Board to reconsider its decision based
on three alleged errors. Having consi dered the applicant's argu-
ments and the appellants' responsive nenorandum the Board denies
the Motion to Correct Decision.

1. Vertical separation between system and i nperneable silt |ayer.

The applicant argues that the Board erroneously concluded that
that there is an inperneable silt layer at the site of the proposed
leach field having a percolation rate of slower than 60 ninutes per
inch. Decision at 4. The applicant argues that this finding is

not supported by the record. I ndeed, he argues that the record
supports the contrary conclusion - that the silt layer is pernme-
abl e. In support of his argunent, the applicant points to data

al l egedly denonstrating perneability of 136.8 feet per day, or a
rate faster than 60 m nutes per inch; o

The Board does, not find the applicant's argument persuasive.
The record of the proceeding bel ow does not support the applicant's

contention that there is a pernmeable silt |ayer. I ndeed, the ANR
found that "[tlhere is no dispute that the silt layer is inperne-
able." Re:. FEric Pritzeen, Petition for Revocation #WWV4-0261-2,

Finding 13 at 4 (July 19, 1993). Moreover, the applicant did not
contest this finding in argunents before the Board. Rat her, the
applicant conceded that the silt |ayer was inpervious. See Reply
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Menorandum at 9 (February 14, 1994).

~ The applicant asks the Board to consider testinony of his
‘engineer contained in an affidavit supporting his Mtion to Correct
Deci si on as supporting the conclusion that the silt layer is in
fact perneable. The Board declines to do so because this testinony
I s' not properly a part of the record on appeal and, additionally,
because it IS not relevant. - The trench test referred to in the
af fidavitwas not designed to evaluate permeability of the silt
Iay(fer Ibut rather to evaluate perneability of the entire soil
profile.

Therefore, the Board does not find manifest error inits
factual determnation that the silt layer in question is inpernme-
able for purposes of conplying with the vertical separation
di stance required by EPR 7-07A(1) (e).

2. Separation between system and seasonal high groundwater |evel.

~ The applicant argues that the Board was incorrect in deter-
mning that there was no evi dence presented regarding a change of
ﬂrade which resulted in sufficient vertical separationto seasonal
high ground water. The applicant directs the Board to differences
In contours and test pits identified on the 1988 and 1991 maps to
support the conclusion that the site had been regraded, thereby
bringing the disposal system into compliance W th EPR 7~07A(1) (c).

The Board acknow edges that there are discrepancies between
the 1988 and 1991 maps and that there was gome testinony by the
applicant's engineer in the hearing bel ow regarding site'grading
between 1988 and 1991 at the property in question. However, .the
applicant's, BI ans contain no fixed benchmarks, such as el evation
to sea level, by which changes in elevation vis-a-vis specific test
pits and observation wells in the area-of the waste disposel system
can be conpared. See Decision at 8-9. Mreover, the applicant did
not supply necessary data to the DEC in conformance with EPR 7-14
and obtain its prior approval for the location of a disposal system
within a nodified site. Therefore, site grading was.not a permt-
ted nmethod of bringing the applicant's site into conpliance wth
the EPRs. See Decision at 9, fn. 2. I n concl usion, what evidence
there is regarding changes in site grade at the applicant's pro-
perty do not  disturb the Board's determnation that the record
before the ANR failed to fairly and reasonably support the concl u-
sion that the' separation between the system and the seasonal high
ground" water level satisfies the requirenent of EPR-7-07A(1)(¢).

Therefore, the Board does not find manifest error in its
determination, based on the record on appeal, that there is
i nadequate separation between the system and seasonal high

groundwat er |evel.
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3. Percol ation test data.

- The applicant argues that the Board erred in finding that the
record did not contain the required percol ation data. he appli-~
cant directs the Board to permeability calculations from trench
tests not in the record on appeal, but allegedly available to the
ANR for its review. |

1! .Therefore, the Board declines to find manifest error inits

determ nation that the-applicant failed to provide the aANR Wi th the
percolation data required by the Eprs, specifically EpPrR 7-07A(1),
Appendi x 7-C, and EPR 7-08.

B. MOTION TO SUPPLEMENT RECORD OF APPEAL

The applicant asks the -Board to supplenent the record on
appeal -with documents allegedly - considered by the ANRin its
deci si on below but not forwarded by the ANR to the Board for its
review The Board finds that the applicant's request is untimely
and not supported by good cause.'’

Rule 30(A) of the Board's Rules of Procedure states:

The record on appeal shall consist of all docunents and
materials review or considered by the. Agency [ANR] in makin
itsdecision. A list of documents and a copy of each shal
‘be provided to the Board by the Agency [ANR] at 'the Board's.
request. Any party may Supplenent the record, with the
Board's approval, wth an?/ materials which were before the
Agency [ANR] but omtted from the Agency [ANR] docunent 1list
or any material offered to the Agency [ANR) prior to and in
-+ respect to its decision but not considered by the Agency

[ANR].

OnCctober' 21, 1993, the Board's staff circulated to all of
the parties to this appeal a list of docunents forwarded by the ANR
1Co -the Board as the record on appeal and informed them of the
~«suppl ementation provision in Rule 30(A). At the prehearing, the
parties were once again informed about the supplementation provi-
sion and provided an oggortunlty to file requests for supplementa-
tion by Decenber 8, 1993. No party filed such a request by the
stated deadline. Therefore, the record on appeal considered by the
13oard was limted to the documents and tapes forwarded by the ANR
in Cctober 1993.

The applicant claims that the, documents it would, have, the
130ard now consi der were "a part of the Agency's file." #hile these
. documents MY have been a part of the entire set of records kept
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by the ANR respecting the parcel of |and now owned by the present .
applicant, t heY do not appear to have been a part of the record

congéidered in the revocation_ proceeding which gave rise” to. this.
speci fic appeal . .The applicant cannot expand the record on, review

to includeevidence that was not-part of theofficial record of the | =

contested case proceeding below. 'See 3 V.S.A.:§ 809(e),(9)- ..

. The applicant' has not asserted that thé evidence he would like
i ncluded in the record’'is "new y di scovered" nor'has he 'offered |.
ot her reasons which would require the requested relief such as:
evi dence of misrepresentation or fraud. Rather, he has indicated
that he was' under the m sapprehension that the Board had all of the
docunents available in the ANR 'files, and he offers in support an
affidavit 'suggesting that his misapprehension was connected wth
the fact that he was represented By three different attorneys
t hroughout this proceeding.

The Board does not find applicant's request supported by good

cause. Therefore, the Board denies his Motionto Supplement Record }
of  Appeal .’ .

|'V. ‘ORDER "

The applicant's Mtion to Correct Decision and Mtion to
Suppl ement Record of Appeal are hereby denied.

Dated at Montpelier, Vermont, this /%*day of Septenber? 1994,

: ‘' Wwilliam Boyd Davi 6s
Concurring:

William Boyd Davies
Stephen Dycus
Rutﬁ Ei nstein
Jane Potvin.

. ~The applicant's notion included a request. that a
transcript of the ANR's revocation. proceedi ng be made a part
of the record on appeal. The tapes of the proceeding

had been forwarded to the Board in Cctober 1993 and are

a part of the record. A corrected transcript of those

tapes was prepared at the Board's request and is deened

a part of the record in this proceeding.




