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state of \Vernont
Wat er Resources Board

In re: Appeal of Valoia Docket No. 92-03

"BACKGROUND

On' August 29, 1991, the Departnent of Environnental
Conservation (DEC)' issued a Conditional Use Determnation
permt (cup) pursuant to the Vernont \Wetland Rules (Rules) for
construction of a bi ke path by the Town of Essex and the
village of Essex Junction. Thé permt noted that an appeal
coul d be taken to the Vernont ter Resources Board,: On
September 4, 1991, appellant Paul valois forwarded a letter
to the DEC stating that he was appealing the DEc's deci sion
on the permit.

on September 18, 1991, the DEC forwarded a letter to the
aﬁpellant notifying him that the DEC had received his letter.
The DEC letter explained that the proper route of appeal is
to the Water Resources Board (Board) pursuant to §9 of the
Rules, and informed the appellant that his letter was being
forwarded to t he Board.

The Board has no record and the Board staff has no
recol l ection of the appellant's letter reaching the Board
office. In late March, 1992, nearly seven nonths later, the
aBpeIIant contacted the Board's Executive O ficer and inquired
about the appeal., At that time the Board requested a copy of
t he DEC file.

On April 7, 1992, the Board's |egal counsel contacted the
aﬁpellant and informed him that the Board had never received
the copy of the appellant's Septenber 4 letter to the DEC
The appellant was infornmed that, pursuant to Board Rule of
Procedure 18, his petition was inconplete' and required
additional information. He was additionally inforned that
this information nust be filed within 15' days of witten
notification. Board counsel forwarded a letter Confirmng the
substance of the conversation on that same date.

The appel |l ant failed to file an anended appeal b}I/_ Apri |
23, 1992, the fifteenth day.* On April 24, 1992, the Town of
Essex filed a Mtion to Dismss baaed uFon two grounds: (1)

ure to perfect the
appeal .  The Board took the Mtion under advisement at its
meeting of May 13, 1992 and considered the |egal nmenoranda of
Essex and the appellant.

* Appel lant has yet to file an anmended appeal.
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D SCUSSI ON

. Failure to tinely file an appeal

A CUD appeal to the Board is governed by Title 10 V.S A
§1269, which provides that the appeal is to be filed with the
Board within 30 days of the decision of the Secretary of the
Agency of Natural Resources., The Board's procedures provide
that appell ate proceedings are commenced before the Board by
filing a petition or notice of appeal with the Board. Board
Rul e of Procedure 18.%

Al though we find no case which specifically addresses
failure to timely file an appeal with an adm nistrative board,
it is well established that tinely filing of the notice of
appeal is a jurisdictional requirenent. In re Guardianshio
of L.B., 147 Vvt. 82, 84 (1986); V.RAP. 3(b). Failure to

file a notice of appeal within the prescribed tine period
deprives the tribunal appealed to of jurisdiction over the
appeal . Harvev v. Town of Wiitsfield, 137 Vt. 80,82 (1979),;
Villaue of Northfield v. Chittenden Trust Co., 128 Wt. 240,241

(1969); Shortle v. Rutland Board of Zonina Adiustnent, 136
Vt. 202 ~(1978).

Appellant, citing VVR A P. 4 and 13, contends that the -
Board must determ ne that his Septenber 4 letter to the DEC
was sufficient toconplete the technical requirement of filing
within 30 days. Neither the Gvil nor Appellate Rules of
Procedure are applicable to an appeal of a DEC permtting
decision to the Board. See,. Reporter's Notes, V.R C P.74,
see also, V.R A P.13. ‘'There is no statutory obligation upon

*The Board does not disagree with appellant's contention
that the civil rules can be applied where an admnistrative
agency's rules are. silent or where- the agency's 'rules
contenplate the applicability ofthe civil rules. Appellant's
Qoposition to Mtion to Dismss, fn.3, p.2: see, Lln re:
Appeal OO Balaaur, WRB Docket No. 86-06, Decenber 23, 1991

(V.RCP. a guide where Board rules of procedure fail to,

‘properly address procedural issues of post-hearing notion).

Although the Board's Rules of Procedure do not provide
gui dance where a party has not tinely filed an appeal, Rule
18 provides the required procedure for filing a notice of'
appeal . This was not foll owed.
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the DEC, as there is upon the Suprene Court, to transmt the
appeal .to the proper board. More inportantly, filing mnerely
a notice of intention to appeal, rather than an actual notice
of appeal, with the wong adm nistrative agency does not neet
filing requirenents.

The Board is equally unpersuaded by appellant's reliance'
upon Mbunt ai neer Association v. Town of WImnuton, 147 MW

627 (1987). In Muntaineer, the Court held that a defect in
service of process does not deprive a tribunal of jurisdiction
over the subject matter of an action. Service of process,
however, assunmes the actual filing of an appeal, w thout which
the tribunal |acks jurisdiction. No appeal was filed with
t he Board.

It is irrelevant that the appellant's efforts nay have
been in good faith.* It is also irrelevant that the DEC
received notice of the appellant's intention. Noti fying an

appel lee of the appellant's intention' to appeal does mnot
equate with notification of an appeal already filed

. Failure to perfect the appea
Because the Board has determned that it does not have

jurisdiction in 'this matter, it is unnecessary to reach this
i ssue.

*The issue -of good faith does not enter into. a
determ nation of the tribunal's jurisdiction. Wre good faith
an i ssue, however, the Board would not be inclined to agree
vith appellant that he had nade adequate efforts. Appel | ant
wvas notified in witing as part of the DEC's August 29, 1991
iecision that an -appeal of the permt was to the Board.
appel lant was further informed in the Septenmber 18, 1991
letter from the DEC that an appeal was to the Board.
\ppellant failed to follow the clear instruction in the DEC's
lecision to file his appeal with the Board and, once advised'
> his msfiling, made no effort to contact the Board unti
| ate March, 1991, sone seven nonths aftegsthe CUD i ssued.
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Appel lant's, failure to tinely file an appeal with the
Vermont: Wter, Resources Board “deprives the Board of
jurisdiction to hear appellant's appeal. The appeal is
di smi ssed.

Ver mont WAt er Resources Board
¥ by its Acting Chair

Jate: 5;/2?/?2, | M D\C{ﬁ’L

Jo athan Dash, Acting Chair

concurring:  Mark, DesMeul es S
St ephen Reynes

absent ; El ai ne Little

recused: Dal e A. Rochel eau, Chair




