State of Vernont
Water Resources Board

Re:  Appeal of Village of Waterbury Docket No. 90-14
Authority: 10 V.S. A §1629
ORDER
BACKGROUND

On Novenber 15, 1989 the Village of Waterbury submtted
an application to the Agency of Natural Resources ("anNr") for
approval of a state assistance grant for the construction of
a new treatment facility, source and transm ssion inprovenments
for the Village's water supply system This application was
wadelgursuanp to 10 V.S. A §le24. .

The Public Facilities Division approved the project for
funding and an allotnment was nade subject to certain
conditions. The Village subsequently outlined sonme concerns
related to the garage and conference room conponents of the
proposed new facility. ANR determned that these conponents
were not eligible for assistance. . .

ANR al so deemed certain "soft costs" (permts, insurance,
etc.) ineligible for funding under the grant. Finally, ANR
determned that the project was subject to Act 250 review and
made this a condition of receiving the grant.

A properly filed appeal was conpleted on March 6, 1991
and a pre-hearing conference was held on April 15, 1991. A
Motion to Dismss was filed by ANR on May 31, 1991 and the

arties submtted | egal nenoranda on the issue. A pre-
earing order was Issued on Septenber 3, 1991 The
prelimnary issue outlined in the Mtion to Dismss and the
8re-hear|ng order is whether the Board has authority under 10
.S.A  §1629 to review the Departnment of Environnental
Conservation's ﬁﬂDEc") decisions regarding project costs and
conditions established for award of the grant.

DISCUSSION
A quasi-judicial body such as the Board has only those

powers expressly conferred by statute, 3 V.S A §203, Mner
v. Chater, 137 Vt. 330,333 (1979), or prescribed in terns

definite enough to serve asa guide. ate v. Auclair, 110
vt. 147 (1939). An agency must operate for the purposes and
within the bounds authorized by enabling legislation. 1In re
gency of Administration, 141 Wt. 68, 75 (1982). The courts

are especially wvigilant where an agency exercises its
adj udi cative functions. Id.
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. Wien construing a statute, a court nust ascertain and
g|ve effect to the rntention of the legislature. Paauette v.
aauette, 146 Vt. 83, 86 (1985). If the nmeaning of a statute

Is plain on its face, it must be enforced according to its
terms, and there is no need for construction. Id.

Title 10 V.S. A §1629 provides the appeal procedure for
appeal s of DEC decisions on water supply grant applications.
prior to its anmendnent in the 1981 [egislative session, 10
V.S A §1629 read:

"any municipality aggrieved by an act or decision
of the departnent pursuant to this subchapter may
appeal such act or decision to the water resources
board within 30 days after the date thereof. The
board shall hold a hearing at which all persons and
parties in interest may appear and be heard and
shal| issue an order affirmng, reversing or

modi fying the act or decision of the departnent.
Such order shall be binding upon the departnent..."

In 1981, 10 V.S. A §1629 was anended to readr

"Any nunicipality aggrieved by an act or decision
of the department in establishing the priority
system and the priority of awards to projects under
this chapter may appealto the board within 30 days.
The parties in interest nay appear and be heard to
determ ne whether the decision of the departnent
conplies with the priority system adopted pursuant
to section 1628 of this title..."

di cates that
a review of
0. [t Is

The plain language of the amended statute in
the legislature sought to provide applicants wth
the prioritization process under §1628 of Title

*Under §205(g) of the federal Oean Water Act the state
is required to provide an appeals procedure for applicants on
all issues regardln% a construction grant for pollution
control_proﬂectsh so that appeals can be easily processed to
the regional office of the Environmental Protection Agency.
40 CFR 535.3030. In February, 1986, DEC (then the Departnent
of Water Resources and Environnmental Engineering) formulated
a "policy for Appeal Resolution Under 205(3) Del egation, Water
Pol lution Control Program” DEC included a provision in this
policy permtting decisions affecting any grant program ot her
than those affecting pollution control to be appealed to the
Board. \Waterbury has not raised the policy as a grounds for
appeal ,  but it should be noted that the policy was adopted
V\Ptehout statutory authority. Absent such statutory authority,
the Board has no appeal authority beyond that expressly stated

in 10 V.S A §1629.
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also clear that the anended statute sought toend Board review
of the actual granting of amard%. due process rights
attach to the award of the grant, but the legislature did wsh
to address the issue of fairness in prioritization

The Village argues that, since there are no established
and promul gated rules and regul ations which relate to the
grlorlty system a proper decision could not be made by DEC

he Board disagrees with this argument. Regardless of whether

DEC has devel oped and pronulgated rul es and regul ations
relating to a priority systent*, —once Waterbury was found
eligible for grant assistance and was actual ly awarded a
grant, the Board's appellate jurisdiction ceased.

The Board holds that the extent of its jurisdiction under
10 V. S. A. §1629 extends to appeal s of decisions of DEC in
establishing the priority system for grant awards and in the
prioritization of those awards.

. **Then Acting Conm ssioner Reginald LaRosa admtted In
his letter of October 31, 1990 to counsel for the Village that
his staff had previously indicated to the Village and its
consultant that it had not adopted rules for eligibility
determnation. The eligibility determnation referred to b
the DEC staff, however, is the reinbursenent eligibility o
certain conponents of a proposed project. DEC does have APA
adopted rules for project priority listing and project rating
criteria

Vernont \Water Resources Board
by its Chair

T A Feblin bl

'Dale A. Rochel eau, Chalr

| Dat e: //3'/?2‘

Concurring: Elaine Little
St ephen Reynes
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State of Vernont
Water Resources 'Board

Re: Vvillage of Waterbury Authority: 10 V.S.A. § 1269
Docket No: 90-14

Pm Hearing O der
Pursuant to Board Rule 24 B, this order shall control the

subsequent course 'of the proceedings, unless nodified at the
hearing to prevent manifest Injustice.

L. 'Pikty. s‘satus
The follow ng have party status with respect to this appeal:

EVillager o f Wat er bury, by J. p
sq. ;.

b. Agency of Natural Resources, Departnment of Environnental
Conservation, represented by Mark Sinclair, Esq.

2. Prelimnary Matters at |ssue

a. Wether 10 V.S. A 51629 specifically linmts the scope of

the Board's appeal authority under Chapter 55 to review under
§1628 of the Departnent of Environnental Conservation's

priority systemin making project awards and of Depart nent

decisions on the priority of awards,. thereby depriving the

Board of jurisdiction toreview the Department's determ nation

of what project costs are eligible and how the award is
condltlonedp under. 51624 -of Chapter 55.

3. Secondary Matters at |ssue

b. In light of 24 v.s.a. 1751(3), whether "construction
interest" I's a conponent of a "facility" under 1622(1) so that
the municipality can receive state aid funds for construction
interest.,

c. Wiether the garage and conference room space are eligible
for state assistance under 10 V.S. A § 1624 (a) given existing
heal th regul ati‘ons.

t. Leqal Briefs

The parties agreed that they would file legal briefs on the
issues of jurisdiction with the Board by 4:30 p.m on May 13, 1991.
(File means receipt in the Water Resources Board Ofice, |ocated
at 58 East State Street). ‘.

‘5. _scheduling

The parties have agreed that the Board shall decide the
lln_'e;liminary matter of jurisdiction prior tothe filing of a witness
list or prefiled testimony. Should the Board find that it does
have jurisdiction in this matter the filing schedule shall be as




foll ows:,

a. Witness | ists shall be filed with the Board no later than
three weeks prior to hearing;

b. Prefiled testinony shall be filed with the Board no |ater
than two weeks prior to hearing;

Dated at Montpelier, Vernont thi 53_ day of Septenber, 1991,

Vermont-Watler Resofrces Board .

7Y

DAVIZ M. wilsor,




