4 1.1 of the Wetland | >, t
“to obtain a Conditional Use Determnation.

State of Vernont
Water Resources Board

Re: Munsen Appeal Aut hority:
Docket No: 9o0-10 10 V.S.A § 905 (9)

Deci si on

The appellant, Minson Earth-Mving Corporation (MEMC),
appeal ed a decision of the Conm ssioner of the Departnent of
Environmental Conservation, which denied them a Conditional Use
Determ nation (CUD), bIX filing with the Water Resources Board on
Sept ember 20, 1990. rior to reaching the nmerits as to whether
Munson shoul d receive a CUD, the Board considered the issue, raised
b?; the appellant, as to whether the Wtland Rules even applied to
the proposed project.

After consideration of the information obtained froma hearing
on this issue, nmenoranda submtted by the parties, and the Board's
own research, the Board finds and concludes that the Vernont
Wet | and Rul es do not apply to the project proposed by Minson.
Minson has submtted a conplete application for all local, state
and federal permts as of February 23, 1990, related to either the
regulation of |and use or the protection of wetlands, and
accordingly the (Froposed project 1S "grandfathered" under section

Rules. Therefore, the appellant is not required

Fi ndi ngs of Fact

1. _Minson Earth-Mving Corporation proposes to fill .95 acres of
a Class Two wetland with earth material. The wetland and adjacent
50 foot buffer zone are located on the north side of WIliston Road
(Route 2), east of Airport Drive, northwest of the Avis Rental
roperty, .and south of the Burlington International Airport in
ou % gurl I ngton, Vernmont.

2. This project involves the discharge of nore than 10 cubic yards
of fill into a wetland which is not a watercourse as defined in 10

V.S A § 1002.

3. _This proposed project is subl ect to the Corps of Engineers
(CCE) nationwde permt # 26, published in the Novenmber 13, 1986

o

" Federal Register (33 CFR 330.5 (a) (26)). Formal application to

the COE is not required. A nationwide permt is valid onlgb)if the |
, and:

standard conditions are net, outlined at 33 CFR 330.5
nanagenment practices are followed, outlined at 33 CFR 330. 6.

fowever, as provided for in the mana?ement practices, 33 CFR 330. 6:
(a) (13), the proposed project nmust also conply with "Regional:
Conditions on Nationwide permts in the State of Vernont," which
|{1cl éjdeg conpliance wth applicable Vermont Water Quality
standar ds.

i
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4. on January 8, 1990 the South Burlinl\%on Zoni ng Board approved
the project with the condition that MC secure any necessary
approvals and permts fromthe State.

5. In January 1990 MEMC contacted the Division of \Water Quality,

Department of Environnental Conservation, to find out whether

certain conditions, outlinedin a letter from the Assistant.
Wt | ands Coordi nator dated Septenber 18, 1987, were sufficient.

MEMC was told that a Conditional Use Determnation was required,

but that MEMC should defer its application for a CUD until the.
adoption of the Vermont Wetland Rules, since an application format

was not available until the Rules were adopted.

6. The Vermont Wetland Rules were adopted on February 7, 1990, and'
became effective on February 23, 1990. Anendnents to Section 1.1:

becane effective on Septenber 17, 1990.

7. On May 11, 1990 the MEMC filed a conplete apPIication Wth the
Department of Environmental Conservation (DEC) tor a Conditional
Use Deternination. On August 21, 1990 the Comm ssioner of the DEC
denied the conditional use because "the proposed conditional use
will result in undue adverse inpacts on the protected functions and

values of the significant wetland."
Concl usi ons of Law

‘Whenthe Vernmont Wetland Rules first went into effect, the
provision for vgrandfathering" certain projects did not exist. On
Septenber 17, 1990 Section 1.1 of the Wetland Rules was amended to

provide in pertinent part:

"Except as provided for below, these rules shall apply to all'
other land uses occurnng within a significant wetland or its:
associ ated buffer zone that are commenced after February 23, .
1990. These rules shall not apply to any |and use for which::

(1) A conplete application for all local, state and federal:
" permits related to either the regulation of |and use or the,
“protection of wetlands had been submtted as of February 23, |
1990, and where the applicant does not subsequently file an:
application for a permt amendnent in a way that woul d havei
an undue, adverse inpact _on a protected function of al
significant wetland, and substantial construction of a project|
comences within two years of the date on which all such!
|ocal, state and federal permts becane final." '

Wth respect to the protection of wetlands at the state |evel,

t he proposed project IS "grandfathered" than MEMC was not
quired to request that the Secretary of the Agency of Natural,
sources review the project to determ'ne whether the proposed use
1|1 have an undue adverse inpact on the protected functions of a
significant wetland, otherwise known ‘as a Conditional Use
%erm nation (CUD). If the f[1)r01 ect is not "grandfathered," the

| and Rules would apply to the project.




_ The appel lant, Mnson Earth-Mving Corporation, asserts that
it was not required to apply for a Conditional Use Determnation
under the Vernont Wetland Rules since the Water Quality Division
of the Departnent of Environnental Conservation ([ C) had no
authority to apply the Wetland Rules to the project. The appellant
argues that the proposed project neets the "grandfather® conditions
set forth in the Section 1.1 anendments to the Rules. MEMC clains
that it has obtained approval at the local |evel fromthe South

.. Burlington Zoning Board to fill .s5 acres, it has done all that the

state (DEC) requested and/or required, and it has conplied with
Federal requirements for a "nationw de permit® in that such pernits
are aau.LO.Lm.LI_Q%LI_)i_granted for projects where a discharge of fill
woul d cause the loSs or adverse nodification of less than 1 acre
of wetl ands.

The DEC argues that MEMC did not submt a conplete application
for all state and federal permts related to the protection of
wet | ands, as of February 23, 1990, and therefore the Wtland Rul es
do apply to MEMc's proposed filling of a wetland.  Specifically,
t he DEC asserts-that the proposed activity requires a finding P/
the Agency of Natural Resources that it meets the regiona
conditions including conpliance with the state water quality
standards and a finding by the Corps of Engineers that the activity
meets the "standard conditions for a federal nationw de permt.
The DEC does not dispute that MEMC has obtained all local permts.

~The Board agrees that the appellant has obtained all |ocal;
permts wth respect to the proposed prolj ect and therefore MEMC:
neets the |ower standard of having a "conplete application for ail:
lRoclzal permts" within the meaning of Section 1.1 (1) of the Wetland!
ul es.

Wth respect to Federal permits relating to the protection of i
wet | ands, MEMC's proposed project which would cause the |oss or

; adverse modification of |ess than one (1) acre of wetlands and is

therefore subject to the Corps of Engineers nationw de permt # 26.
33 ¢Fr 330.5 (a) (26). The OOCE has determned that the activities
within the ambit of the nationwi de permt will not significantly
affect the quality of the human environnent and therefore these
activities can occur wthout formal application to the Corps. See
1 "public Notice for Regional Conditions" (Mar. 1, 1985). Since
there is no fornal application that needs to be submtted to the
COE for nationwide permit # 2% ' the permt is automatically
ranted; but, the permt is valid only if certain conditions are

ol | oned, discussed bel ow. Accordingly, MEMC did not have to apﬂly
for a Nationwide permit # 26, and therefore MEMC automatically had

a “compiecte application for a federal permt related to the
protection of wetlands as of February 23, J.990" Within the meaning
of the "grandfather" provision of the wetland Rul es.

. The proposed OProj ect still must conply with "standard:
conditions" outlined at 33 CFR 330.5 éb). There i s no requirement.
that MEMC apply for a list of "standard conditions" from the CCE,
however, if MEMC violates any of these standard conditions, then
the nationwi de permt # 26 is no longer valid.




Additionally the project nmust conply with nmanagenent practices
outlined at 33 CFR 330.6. These mnmanagenent practices require
conmpliance with regional conditions. 33 CFR 330.6 (a) (13).
Moreover, Section 401 of the Cean Water Act provides that any
ernit involvi ngl the discharge of fill or dredged material wll not
e issued until the state, into whose waters the discharge wll -
take pl ace, has certified that the proposed discharge will conply °
with the applicable state water quality standards. See 1 "Public .
Noti ce of Regional Conditions” (Mar. 1, 1985). The State of-

" Vernont issued water quality certification for all nationw de
permts, including nationw de permt # 26, provided that the ;

regional conditions are followed. Id. By notice dated March 1, |
1985 the New Engl and Division of the Corps of Engineers published :
ublic notice of "regional Conditions on Nationw de Permts in the °
tate of Vernont." These regional conditions are in effect through;

1992. i

Under the regional conditions, applicant's whose projects
i nvol ve the discharge of nore than 10 cubic yards of fill into a:
wetland which is not a watercourse, as defined in 10 V.S. A § 1002, °
cannot initiate an authorized activity until they receive from the
DEC a "statenent of conditions," if any, which are required for the:

; project to neet the Vernont Water Quality Standards. Regi onal

Conditions, E.1. However, if conditions are not forthcomng wthin
30 days of receipt of the request. work. may proceed unless the -
applicant is notified otherw se. Regional Conditions, F.2. Thus,

.. MEMC cannot jnitiate or begin the proposed filling of the wetland ;

‘i until they receive from the DEC a "statement of conditions," if

> any, which are required for the project to nmeet the water quality;
- standards.

MEMC argues that it has already nmade all necessary requests'
and therefore work may proceed unless and until it is notified!
ot her wi se. The DEC mai ntains that MEMC has never submtted an:

5 aﬁplication requesting authorization in witing fromthe state that
t

e activity conplies with the regional conditions or the water
Lc]suallty standards, other than MemMc's application for a Conditional
e Determnation under the Wtland Rules.

In January 1990, MEMc contacted the Division of Water Quality,
DEC, to find out whether certain conditions, which had been
described in a letter fromthe Assistant \Wetlands Coordinator dated

. Sept enber 18, 1987, were sufficient. MEMC Was told that a

Condi tional Use Determ nation was required, and subsequently
applied for a CUD. Thus, MEMC had made an oral request for
condition, but did not nenmorialize the request by putting it in
witing. Gven the possible nunber of requests that the State of

{ Vermont mght receive and the possible nunmber of people involvedi

in responding to such a request, it is reasonable that MEMC nust]

meke its request to the Agency in witing.  Once the Agency
receives the request it wll have 30 da%/_s wthin which to respond
or work nmay IJ:przoceed, unless MEMC is notified otherw se. Regional

Condi ti ons,




O der

~Munson Eart h- Movi n? Corporation has submtted a conplete
application for all local, state and federal pernits related to
elther the regulation of land use or the protection of wetlands as

- of February 23, 1990, and accordingly the Vernont Wetland Rules

'shall not apply to mMemc's proposed project to fill .95 acres of a .

. Cass Two Vetland with earth naterial.

Dated this /2 day of June, 1991.
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i David M Wlson, Chalr

Elaine B. Littfe
Mar k DesMeules
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