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State of Vernont
Wat er Resources Board

In re: &peal of Ann & Paul DeslLauriers - Petition to Revoke
Permt PB-4-1461

Prelimnarv_ Oder

The Water Resources Board (the "Board") has been asked tc
rule as a prelimnary matter on whetherthis proceeding is de
novo or on the basis of tne record createa before tne Department
of Environmental Conservation (the "Departnent"). For the
reasons indicated bel ow, the Board rules thatthis appeal
proceedi ng is not de novo and is lixited to appellate review of
the record 'created befcre the 'Departnment in its consideration of
the appellant's petition for permt revocation. (See In re:
Petition_of Robert and Barbara Wite, No. 89-358 '(March 1990)).

.. agreed t . 50l Ve .
1 question of whether this proceeding is de novo or on the basis

' Any party seeking to present new evidence in this
proceeding may petition the Board to remand this matter to the
Depart ment.

Backdground

This proceedi ng concerns permt PB-4-1461 (the "permit®)

i ssued by the Department to Roger villermarie/Bayridge Estales
t he "permittee") for a non-nunicipal, on-land wastewater
isposal facility and a water supply facility associated-with a

20 unit condom ni um devel opment known as Bayridge Estates

| ocated on Lakeshore Drive In Colchester, Vernont. On Juns 20,

1989, Ann and Paul DesLauriers (the "DesLauriers") filed a

petition with the Departnment seeking the revocation of the

permt. the Department considered this petition under the

provi sions of Section 2-02(F) of the Environmental Protectiun

Rul es and' decided to deny the petition on September 26, 12&&.

The DesLauriers appeal ed'the Departnment's decision to thz
Board on' Cctober 24, 1989, citing both 3 V.S. A § 2873(c)(4) and
10 V.S. A § 1269 as the statutory authority for their appeal.

The only parties entering their appearance in this proceediny
were the DesLauriers (appellants) and Roger villermarie/Bayricye
Est at es ﬁ]perm'ttee). - At a prehearing conference both parties

at the Board should resolve as a prelimnary issue thsz

of the record created before the Departnent. Both parties

further agreed to a schedule for briefing this issue and wdivad
'+ the opportunity to present oral argument.
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_ The DesLauriers were the only party to file a brief on this
I ssue, arguing that 10 V.S A § 1269 nandates that this
proceedi ng be conducted de novo and that even if a de novo -
proceeding is not nandated, the Board should neverthel ess hear
new evi dence.

Conclusions of Law

1. The DesLauriers petition for revocation was considered by
the Departnent under Rule 2.02(F) of the Environmental
Protection Rules.

2. ‘The Environnmental Protection Rules, with a mnor exception
Pe(tal ning to nunicipal sewer extensions not applicable in
his case (10 V.S. A § 1271), are adopted under a nunmber of
statutory authorities other than 10 V. S. A Chapter 47
(Environmental Protection Rules Appendix 1a).

3. The Departnent's decision on the Desraurier’'s petition for
revocation was not an act or decision pursuant to
subchapter 1 of 10 V.S. A. Chapter 47 and therefore is not
appeal able to the Board under 10 V.S A § 1269.

4,  The Departnent's decision 0n the DesLaurier's petition for
ermt revocation is appealable to the Board under
nvironmental Protection Rules § 2.02,(F), and 3 V.S A
§ 2873(c) (4).

5. Appeals filed under Section 2.02(F) of the Environnental
Protection Rules and 3 v.s.A. § 2873(c)(4) are subject to
appel | ate review based solely on: the Departnment's record as
provided for in Rule 30 of the Water Resources Board's
Rul es ‘of Procedure.
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O der

~ This proceeding is not de novo and is linited to appellate
review of the record created before the Departnment in its
consideration of the DesLauriers' petition for revocation of
Permt PB-4-1461. ~

Done this 24th day of My 1990, at Montpelier, Nermont.
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Vermont Water Resources Board
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Board nenbersconcurring
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David L. Deen

iBoard nenber not
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