State of Vernont
Wat er Resources Board

Appeal of GCerald & Patricia Fitz 29 V.S. A Section 408
In re: Proposed Retaining Wall Fi ndi ngs of Fact,
and Fill McAl i ster Pond, Concl usi ons of Law &
Lowel |, Ver nont O der

| NTRODUCTI ON

Foll ow ng a public hearing on January 3, 1989, held at
Lowel I, Vernont, the hearing referee appointed by the \Water
Resources Board issued prelimnary findings of fact on
February 3, 1989. Al parties to this proceeding received
copies of the prelimnary findings and were given an
opportunity to respond in witing. Responses were filed by
the Agency of Natural Resources and by Tim McInerney.

On the basis of its record in this matter, the Water
Resources Board mnmakes the followi ng findings of fact and
concl usi ons of | aw

FI NDI NGS OF FACT

1. Prelimnary finding of fact #4 is anended to read as
fol |l ows:

“"Prior to construction, the Fitz’s applied for and
received a zoning permt fromthe Town of Lowell for the

resi dence. "

2. The third and forth sentences in prelimnary finding of
fact #5 are anmended to read as foll ows:

"The Departnment outlined three options for the Fits's to
pursue in order to resolve the situation. These options

were (Exhibit #1):"

3. Prelimnary finding of fact #10 is anended to read as

foll ows:

"The wall and backfill resulted in some loss of fish and
wildlife habitat. This loss occurred in the productive

littoral zone of the Pond. No assessnent has been nade

as to the inpact of this loss on the fish or wildlife
i nhabiting the Pond."

4. Prelimnary finding of fact X12 is anended to read as
fol | ows:

"The Fits's canp is the first to be constructed on the
Pond. There are no other man-nade structures on or near
t he shoreline. There is no abrupt delineation of the
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shoreline, wth the Pond being bordered by energent
aquatic vegetation and wetlands. The fieYdstone wal | is
uni que on the shoreline, creating an abrupt man-nade
delineation where no others exist."

5. Prelimnary finding of fact #17 is anended to read as
fol | ows:

"The applicant stated that when construction of the
fieldstone wall and the placement of fill occurred in
June of 1988, the actual water |evel of the Pond was
bel ow t he base el evation of the wall, due perhaps to the
unusual drought conditions during the early summer of

1988. "

6. Except as nodified above the Water Resources Board adopts
intheir entirety the prelimnary findings of fact issued
by its hearing referee on February 3, 1989.

7. The Board finds that the Pond in the vicinity of the
applicant's project is bordered by an extensive wetl and
area which acts as a buffer to human encroachmnent. The
|oss of this buffer as a result of the Fitz's
encroachnment, adversely affects the wildlife habitat
val ue of the Pond.

CONCLUSI ONS OF LAW

1. The Board concl udes that the encroachments constructed by
the Fitz's are subject to the jurisdiction of 29 Vv.s.a.
Chapter 11 because they occur bel ow the nmean water |evel
of McAIlister Pond as determ ned according to rules
adopted for that purpose by the Water Resources Board on
Novermber 14, 1972. The applicable rule in this case is

i rule 3 which provides the foll ow ng nethod for
determ ning the nmean water |evel on ponds such as

MAl i ster Pond:

For those | akes and ponds that have
natural outlets, exclusive of Lake
Chanpl ain, the elevation of the natura
control section plus the mean depth of
flowage Over it as neasured during the
period June 1 to Septenber 15.

The Board concludes that the beaver damitself
constitutes a natural control section for purposes of
inpl ementing rule 3 and therefore the placenment of fill
and the construction of the fieldstone retaining wall
constitute encroachments bel ow the nean water |evel of

McAl i ster Pond.
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2. On the basis of the above findings of fact the Board
concludes that the Fitz's encroachnent will not adversely
affect the public good with respect to its inmpacts on
water quality, navigation and other recreational and
public uses including fishing and sw nm ng or consistency
wi th muni ci pal shoreline zoning ordinances or applicable
state plans.

3. The Board concludes that the Fitz's encroachment will have
an adverse inpact on fish and wildlife habitat, aquatic and
shoreline vegetation and is not consistent with the natural

sur roundi ngs.
ORDER

IBased on the above findings of fact and conclusions of |law, the
Wat er Resources Board hereby denies the appeal of Gerald and
JPatricia Fitz and affirns the decision of the Departnent of
Environnental Conservation dated Novenber 22, 1988 to deny their
@application for a permt to construct a retaining wall and place
fill below the nean water level of MAIlister Pond in the Town

of Lowel |.
Dated at Berlin, Vernmont this 31st day of March, 1989.

Ver nont Water Resources Board

LA

David M. Wilson, Chairman

¥ .jgz;haeg /{62?621

Thomas J/ Adler

Elaine B. Little

M, m o,

Shéldon M Novick

B:88-09.FF
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State of Vernont.
Wat er Resources Board

Appeal of Cerald and Patricia Prelimnary Findings of
Fitz Fact
In re: Proposed Retaining Wall
and Fill, McAllister Pond, Lowel |
Ver nont..
| NTRCDUCTI ON

on. Novenber. 30, 1988 Cerald and Patricia Fitz filed an
appeal with the Water Resources Board from a decision of the
Department of Environnental Conservation dated Novenber 22, 1988
to deny their application for a permt to construct a retaining

wal | and place fill below the nmean water |evel of MAIIlister

Pond in the Town of Lowell. This appeal was filed under the
provi sions of 29 V.S A § 406.

A public hearing regarding this appeal was conducted at
Lowel I, Vernont on January 3, 1989 by a hearing referee _
appoi nted by the Vernont \Water Resources Board. The follow ng

| persons were given party status in this proceeding:

(1) Gerald and Patricia Fitz

(2) Departnment of Environnmental Conservation
(3) Leonard Shackl eton

(4) Ti m McInexrney

During the course of the hearing the follow ng docunents
vere entered into the record,;

Exhibit 1: A copy of "all correspondence fromthe file of the
Department of Environnental Conservation
concerning the application- (#88-77) filed by
Gerald and Patricia Fitz.

3xhibit 2: Two bl ack and white photographs each taken on
July 11, 1988 showi ng the shoreline of the Fitz's
property on MAlIlister Pond including the
éetai ning wall and fill as they existed on that
ate.

Prelimnary Findings of Fact

1. MAlister Pond (Pond,) is located in the Town of Lowell.
The Pond has a surface area of approximately 25 acres and a
maxi mum depth of approximately 7 feet. The Pond is a
naéural body of water with an outlet 'stream at the south
end.
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Cerald and Patricia Fitz own property adjacent to the Pond.
In June of 1988 the Fitz's, in conjunction with the
construction of a seasonal residence or canp on their
property constructed a fieldstone wall (wall),
aﬁproxinately 30 feet long .and 18 inches high, at or near
the shoreline of the Pond. The area adjacent to wall was
backfilled with native soil bulldozed from the upland
portion of the property.

Construction of the wall and its backfilling were conpl et ed
by July 11, 1988. The purpose of this construction was to
defi ne a boundary between the shoreline of-the Pond and the-
devel oped property. The wall was not constructed in
response to existing or anticipated erosion or any other
simlar problem '

Prior to construction, the Fitz's applied for, and
received, a zoning permt fromthe Town of Lowell."’

The Departnment of Environmental Conservation (Departnent)
visited the Fitz property on July 11, 1988 and again July
19, 1988. Followng the second visit the Fitz's were

advi sed that in the Departnment's judgment, the construction
of the wall and its backfilling constituted an encroachnent
under 29 V.S. A Chapter 11. The Department outlined three
opinions for the Fitz's to pursue in order to resolve the
situation. Those opinions were (Exhibit 1):

'(a) The owner could voluntarily renove the wetland
fill.,

(b) The owner could file an.application for,
after-the-fact review of the project.

(c) The owner could do nothing and |ikely be pursued,
as an enforcenent action.

On August 17, 1988, the Fitz's filed an application for the
wal | and backfill material as constructed. Following a
review of- this application the Agengy issued its deci sion
denyi ng the application on Novenber 22, 1988.

The Pond has no public access and is not used for sw nm ng
on a regular or consistent basis do the presence of

| eeches.  The Pond does provide: resting and feeding
habitat for nmigratory waterfow, feeding habitat for herons,
potential nesting habitat for black ducks, nallards, common
snipe, and green wing teal and habitat for nuskrats.

The Pond is used for fishing. The Department of Fish and
Wldlife annually stocks the pond with 300 to 500 brook
trout. The Pond also has a naturally reproducing
popul ati on of bul | head.
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10.

11.

12.

13.

14,

The Departnent estimates that the area disturbed by the
Fitz's in conjunction with the construction of the wall and
its backfilling may extend 10 to 12 feet into the Pond and
encroach upon an area of approximtely 300 square feet.
These estimates are based on the Departnent's conputation
of the Pond's mean water level for purposes of 29 v.s.a.
Chapter 11.

The Departnent's assessment that the wall and backfill

would result in the loss of fishing and wildlife habitat is
no.t based on any site specific analysis of the actual or
potential inpacts of this particular encroachment. Rather
this assessnent is based on a generic concern about the
cumul ative effect of a||OMAnE such encroachnents in the
literal zone of Vernont's lakes and ponds when no
conpensating public benefit is achieved. .

At the Fitz property there is no abrupt delineation of the
shoreline of the Pond. In its natural condition., the area
disturbed to construct and backfill the wall was a sedge-
swale type.wetland with emergent aquatic vegetation at the
shoreline. The'energent aquatic vegetation, which has been
removed' by the construction; serves to stabilize the
shoreline preventing erosion.

The Fitz's canmp, is the first canp to be constructed on the
Pond. There are no 'other man-made structures on or near
the shoreline and therefore the fieldstone wall is unique
as a shoreline feature.

The stream which serves as the Pond' s natural outlet has
been dammed by beavers for several years. As a result of
the beaverdam and accunul ated debris, the water |evel of
the Pond is raised above the natural outlet of the stream
as shown by the presence of submerged tree stunps on
exhibit 2.  Some tluxuation in the actual water [evel of
the Pond has,occurred fromtime to tine over the past
several years.

The \Water Resources Board has adopted rules under, 29 V.S A
§ 401 for determning the nmean water level for purposes of
establ i shing jurisdiction under 29 V.S. A Chapter 11. The
applicable rule for MAlister Pond is Rule 3 which
provides that the nean water |evel be determned on the
foll owi ng basis:

the elevation of the natural control section, plus the
mean depth of flowage over it as neasured during the
period June 1, to Septenber 15.
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15, The Departnent maintains' a cunulative record of water

| evel readings for many |akes and ponds throughout the
State.of Vernont. This record is used to conmpute the nean
water |evel of specific |akes and ponds, for jurisdictional.
purposesunder 29 V.S. A Chapter 11, in accordance With the
appl i cabl e Board rule.

16. Prior to the Fitz .application, the Departnment had not taken
a water level reading on MA lister Pond. For purposes -of
est abl i shi n% the mean water level in conjunction with its
review of the Fitz application, the Department established
a bench mark at the beaver dam and determ ned the nmean
wat er | evel on the basis of the depth of flowage over that
damon July 11, 1988. The Department estimates that the
"beaver dam and other debris have raised the waterlevel
two feet above the natural level" (Exhibit, #1).

17, \Wen the' construction of the fieldstone wall and the
| acenent of fill occurred in June 1988 the actual water
evel of the Pond was bel ow the base elevation of the
wal |, due perhaps to the unusually dry conditions during
the early summer of 1988, °

18, On July 11, 1988, the water level of the Pond was
aplplrom mately six inches above the base elevation of the
wal | .

Cpportunity for Parties to Fill Exceptions or Requests

The above prelimnary findings of fact are issued in
accordance Wi th 10 v.s.A. § 905 by the referee appointed by the
Vl:rmont Wter Resources Board. all parties in interest to this
pcoceeding, as identified above, have the opportunity to file
exceptions or requests to these findings. I'n order to be
considered by the Wter Resources Board any such exceptions or
requests must be received at this office on or before February
24, 1989. An[))/ questions and all correspondence regarding this
matter should De addressed to'the Vernont \ater Resources Board,
51t2§1t2e87q fice Building, Mntpelier, Vernont 05602, telephone

Done this 3rd day of February, 1989 at Montpelier, Vernont;

V7 A

WTTIam™a, Bartlett
Hearing Referee




