State of Ver nont

Wat er Resources Board

Appeal of Richard Davis ). 10 V.S.A.8§1269
| N Re: Discharge Permt No. 1-0460)
Justgold Hol di ng Corporation/Juster)
Devel opment Conpany )

| ntroduction

£ Board granted party status in this proceeding to the foll ow
ing:

a. Richard Davis, appellant

b. Justgold Hol ding Corporation and Juster Devel opment
Company, 'permttee

c. Vernont Agency of Natural Resources
d. Cty of Rutland

. -The following exhibits were entered into the record of this
;gpr'oceeding:

§§Exhibit #1: A drawing entitled "proposed Addition to Rutland
o Mal 1" prepared by Meyer Mancino Architects dated
August 28, 1985.

;Exhibit $2:7 A drawing entitled "Sewage, Drainage and G ading
'. | Plan, Rrutland Mall" prepared by Wight Engineering
dated March 26, 1974.

Exhi bit #3: A drawing entitled "Final Gading Plan" prepared
tﬁ Wfé.ggt Engi neering nost recently dated March

Exhibit 4: - A drawing entitled "Final Sedinmentation Basin x-
N - Sections™ prepared by Wight Engineering nost
recently dated April 18, 1986.

Exhibit #5: A drawing entitled. "Erosion Control Plan" prepared
| % V\{(‘l9 g\t Engi neering nmost recently dated COctober

HExhibit $6: A drawing entitled "Erosion Control X-Sections”

1 prepared by Wight Engineering nost recently dated
N January 29; 1986.

H

I/ Exhibit 47: A 'drawing entitled "Erosion Control Details"
, prepared by Wight Engineering nost recently dated
November 14, 1986.
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"“Exhibit

#18:

A drawing identified as sheet no; 1 entitled
"Rutland Mall Proposed Expansion Site Pl an-
Environmental " prepared by T.J. Boyle and Associ -
ates nost recently dated Cctober.?2, 1986.

A drawing identified as sheet no. 2 entitled
"Rel ocated Streanmt prepared by T.J. Boyle and
Associ ates nost recently dated August 26, 1986.

A drawing identified as sheet #3 entitled
"Relocated Stream" 'prepared by T.J. Boyle and
Associ ates nost recently dated August 26, 1986.

A drawing identified as sheet #4 prepared by T.J.
Boyl e and Associates entitled "Pond Area - Stream
Detai | s" most recently dated August 26, 1986.

An application for a Discharge Permt for the
di scharge of stormwater runoff from the existing

Rutland Mal|l filed on behalf of Justgold Hol di ng
Corpgggtion by M. John Dell'Anno dated February
4, 1986.

An application for a Discharge Permit for
stormmvater runoff fromthe proposed Rutland Mal |
expansion filed on behalf of Juster Devel opnent
Conpany by M. John Dell'Anno dated January 24,
1986.

A copy of Discharge Permit #1-0460 issued to
Justgold Hol di ng Corporation and Juster Devel op-
ment Conpany dated February 6, 1987

A letter with enclosures dated March 25, 1986
addressed to M. Jeffrey Cueto, Vernont Agency of
Envi ronmental Conservation. from Mark Youngstrom
encl osing various tables and conputations related
to stormmater runoff analysis..

A copy of amended Tenporary Pollution Permt
#2-0867 1ssued to Juster Associ ates dated December
3, 1982.

A letter dated Septenber 2, 1986 addressed to M.
Ant hony Stout, District Coordi nator, District -
Envi ronnmental Comm ssion from Jon Readnour with, an
encl osed one page document entitled "Approximate
Wnter Sand and Salt Usage at the Rutland Ml |
Wnter 1981 - Spring 1986."

A docunent entitled "Rutland Mall Public
Responsi veness Summary" dated February 3, 1987.
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Exhibit #19: A series of thirty-eight col ored photographs taken

by Richard Davis showi ng various aspects of the
exi sting Rutland Mall stormmater collection system
and environs.

{iExhibit $20: .A document entitled "Field Observation-Siltation

Dunkl ev Pond" dated Auaust 1. 1986 prepared by
Mark Ybungstrom of Wight Engineering Ltd.

Fi ndi ngs of Fact

On January 24, 1986 Juster Devel opment Conpany applied for a
di scharge 'permt for stormmater runoff fromthe proposed
E;ﬁagsio?sof the Rutland Mall (proposed Mall expansion).

i bit :

On February 4, 1986' Justgol d Hol ding Corporation applied for
a discharge permt for st,ormwater runoff fromthe existing
Rutland Mall (existing Mall). Exhibit 12.

The Agency of Environnmental Conservation (Agency) subse-
qguently issued Discharge Permt No. |-0460 (D scharge
Permt) to Juster Devel opnent Conpany and Justgold Hol di ng
Corporation authorizing the discharge of stormmater runoff
from both the existing Mall and the proposed Mill expansion
to tributaries 'of Tenney Brook including the South Branch of
Tenney Brook. Exhibits 14 and 18.

Al'l parties stipulated, and the Board so finds, that the
di scharge authorized by Discharge Permt No. 1-0460 is a

"maj or "' stormvat er discharge for purposes of Section 2-05 of
the Vernont Water Quality Standards.

The existing Mall, conpleted in 1975, covers an 'area of
approxi mately 600,000 square feet with. inpervious surfaces,
consisting of approximtely 200,000 square feet of roof
surface and 4~00,000 square feet of paved surface used for
par ki ng and traffic circul ati on. The existing Mall is

| ocated on Route 4, Woodstock Avenue, in the Town of
Rutland. Tr. 07/16/87 at 17; Exhibits 1 and 2.

The stormvater.treatnment system for the existing Mll

coll ects stormmat er runeff from most of the paved surfaces
and treats it by neans of a series .of catch basins and grit
chanbers which separate sand and %rit and any floatable
materials such as litter and oil fromthe stormwater.
Treated stormmvater is then piped, to the stormwater re-
E;Rﬁgpn-gasin (retention basin). Tr. 07/16/87 at 19;

ibit 2.

The retention basin receives the runoff fromall of the
existing Mall's paved surface with the exception of a
relatively small area immediately north of the existing
Mont gorery Ward store.
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The retention basin's primary function is to control the
rate at which treated stormmater is discharged during major
runoff events in order to noderate the its effect on the
peak flow of the receiving waters. The retention basin was
originally designed to conply with the then applicable

requi renent that during a 100 year return storm its dis-
charge not increase the peak flow of the receiving waters by
nore than ten percent. Tr, 07/16/87 at 19-20; Exhibit 2.

The retention basin discharges into a 72-inch diameter

cul vertthat passes under the existing Mall. In addition to
t he di scharge fromthe retention basin,.the 72-inch cul vert
al so conveys tributaries of Tenney Brook from the south side
of Route 4 (Wodstock, Avenue) under the existing Mall to an
outfall at the rear of Martin's Supernmarket. Tr. 07/16/87
at 20; Exhibit 2.

The proposed Mall expansion is contiguous with the existing
Mal | and will cover an, area of approxi mately 600,000 square
feet with inpervious surfaces including approximtely
200,000 square feet.of roof surface and 400, 000 square feet
of paved surface used for parking and traffic circulation.

The desi q\r/g of the stormwater treatment system for the
proposed Mall expansion iS shown on Exhibits 3 and 4. _
Stormmater from the majority of the new paved surface will
be treated initially by directing runoff to a series of

drai nage swal es. ese swales wll be graded to direct
stormavat er runoff to sedimentation basins,. Stormwater from
t he remaining portion of the new paved surface will be
collected in catch basins and then piped to a drainage swale
and sedinentation basin structure to the rear of the
pré)plcl)sed Mal | expansion. Tr. 07/16/87 at 21-26; Exhibits 3
and 4.

The vegetation in the swales wll filter out some.
st ormwat er - borne contamnants. Some of the organic contam
inants in the' runoff will be absorbed into the soil. Tr.

07/16/87 at 25.

Silt and other solids not renoved by the swales will settle
out in the sedinmentation basins. The basins will drain by
nmeans of drop spillway standpipes, containing small drain
holes. The standpipes will be wapped with a filter fabric
to mnimze the anmount.of sedinmentation that will escape.
Tr. 07/16/87 at 25-26.. - *

The drainage swal es and the sedinentation basins are unlined
and ‘thus during nmuch of the year will permt infiltration
into the soil. The drop spillway standpipes will drain into
t he neadowl and north of the mall where additional infiltra-
tion may take place.

§
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St ormwat er which coll ects on roof surfaces, and therefore
does not contain sand and .other contam nates found in
parking lot runoff, wll be conveyed by pipes beyond the
drai nage swales into the meadowl and north of the Mall where
it wll flow overland to the receiving waters.

In conjunction with the proposed Mall expansion, the 72-inch
culvert will be extended as shown on Exhibit #3.
Additionally, two nodifications to the existing mall
stormvater treatment system are required by D scharge Permt
| -0460. First, the outlet for the stormwater retention
basin will be reduced so that it will retain stormater
runoff froma 10 year return stormrather than a 100 year
return stormas originally designed. Secondly the roof
drainage fromthe existing Mall will be incorporated with
the roof drainage fromthe proposed expansion and "will be
treated as described in finding 15 above. Tr. 07/16/87 at 23
and 79-80; Exhibit 3.

Each di scharge point from-the sedi mentati on basins and the.
di scharge points from the roof-drains Wil| be riprapped to
di ssi pate energy and control erosion, in accordance wth
accepted practice. At the end of the extended 72-inch
culvert, a riprapped channel 15 feet wde and 30 feet |ong
wi Il be constructed to dissipate energy fromthe flow of the
pi pe and control soil erosion. Tr. 07/16/87 at 82-83; Tr.
09/29/87 at 59.'

The 'stormmater runoff fromthe entire Mall after the
proposed expansion will contribute between one-quarter of
one percent and three-quarters of one percent to the peak
flow of the receiving waters during a najor runoff event.
Such an i ncrease in peak stormwvater flow is hydrol ogically
insignificant and woul d not cause. An undue adverse effect.
on the quality of the receiving waters', increased erosion,
sedimentation or channel enlargement. Tr. 07/16/87 at 83-87
Tr. 09/29/87 at 59-60; Exhi bit 15.

The primary existing use of the south branch of Tenney Brook
Is as a receiving water for stormmater runoff from existing

devel opnent within its watershed in the Towns of Mendon and

Rutland and the City of Rutland.

There are several artif[cialhy created ponds.on Tenney, Brook
downstream of the Mall including Dunkley Pond and Fenton's
Pond. In the late 1940's and early 1950's Dunkley Pond was

approximately five feet deep, Tr. 9/29/87 at 154-155.

At present these ponds are largely filled with siltation
from upstream sources. Based on the causal observations of
roperty owners, the rate of siltationin these ponds may

Eave increased in recent years.
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A mgj or source of the siltation occurring in Dunkley Pond
and Fenton Pond reaches Tenney Brook via the 72-inch cul vert
| ocated at the existing mall. As indicated previously, this
cul vert conveys tributaries of the south branch of Tenney
Brook under the existing Mall and enroute receives the

di scharge of treated stormwater from.the retention basin.

The sources of siltation in the waters exiting the 72-inch
culvert are, located, upstream of the existing Mall as shown
by field evaluations conducted by individuals with expertise
in h%drology, engi neering and water quality nonitoring and
by photographs. Photograph numbers 8 and 9 (Exhibit 19)
show the runoff from Sensible Shoe and the so-called Arby's
site as a significant source of sedinentation entering the
72-inch culvert upstream of the discharge fromthe retention
basin.  Photoaraph 12 (Exhibit 19) shows the runoff fromthe
roof drains at the Mall to be clear of turbidity. Photo-
graphs 17 and 18 (Exhibit 19) show that at high water
conditionsthe water exiting the 72-inch culvert is very
turbid. Al of these photographs as well as field eval -
uations indicate that the sources of siltation in.Tenney
Brook occur upstream of the Mall and are not attributable to
stormmat er runoff fromthe Mall itself. Tr. 09/29/87 at
194-196; Exhibits 19 and 20.

That portion of the south branch of Tenney Brook immediately
adjacent to the Mall will be relocated as part of the
proposed Mall expansion to sinulate a meadow and habit at
desi gned, to enhance brook trout habitat. The relocated
streamwi Il flowinto a newy created mitigation pond which
Is designed to provide enhanced wildlife habitat and bird
nesting areas.. The relocation of the south branch Tenney
Brook has been approved by the U S., Arny Corps of Engineers
and by the Agency of Natural Resources. Tr. 07/16/87 at 94,
Exhibits 8-11.

There is a limted fishery in Tenney Brook behind the
existing mall. The brook flows into a wetland area which
provides sone wildlife habitat. Tr. 07/16/87 at 94.

In the late 1940's and earl¥ 1950's Dunkl ey Pond was used
for swinmng, boating and fishing. However, there is no
evidence to show whether or not such uses are currently
"existing uses" as defined in §1-01(B) (12) of the Vernont
WAt er Quality Standards.

There has been an extensive anount of technical research
done at both the federal and state level to evaluate the

I npact of stormwater runoff on aquatic biota, fish and
wildlife. These studies have included an extensive analysis
of the biological and chemcal inpacts related to' stormater
discharge and have evaluated.a variety of stormater

di scharge sources, including malls simlar to the existing
Mal | and proposed Mall expansion.
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28. It was the unrebutted testinony of all witnesses with.
expertise in accessing the water quality inpacts of
stormwvat er di scharge, and the Board so finds, that the
discharge authorized by Di scharge Permt |-0460 woul d not
have an undue adverse effect on the aquatic biota, fish or
wildlife based' upon:

(a) The applicability of the results of the technical ;
research and studies referred to in finding 27 above to
t he discharge of stormwater runoff from the existing
Mal | and proposed Mall expansion;

(b) Direct observations regarding the actual performance of
the existing Mall's stormwater treatnent system and

{(¢) an- evaluation of the anticipat ed.Perforrrance of the
proposed nodification to the existing Mall's stornmnater
~treatnent svstem as.well as treatnent'system proposed
in conjunction with the Mll expansion.

29. The reliability of the stormmater treatment system for the
existing Mll requires maintaining all treatment devices and
facilitres in good operating order and the periodic cleaning
of the grit chanbers and the retention basin. The
reliabi It[\)é of the stormwater treatment system for the
proposed Mall expansion requires the naintenance of all
treatnment devices-and facilities in good operating order and
the periodic cleanup'of the catch basins and the
sedi nentation basins and nowing the grass on the swales.

:30. To the extent that litter and debris have been allowed to
accunmuate in areas in which they can be borne by stormwater.
runoff into the treatment devices or facilities or into-the

3 receiving waters, as shown by several photoPraphs I nexhi bi t

h 19, the past maintenance of the existing Mall's stormater

i treatment system has been inadequate.

31, To the extent that they are not incorporated in the
foregoing, all proposed findings of fact submtted by the
parties to this proceeding are denied.

Concl usi ons of Law

1 In order to obtain a discharge permit, an aPpI i cant has the
burden of denonstrating that the discharge for which ap~
proval is sought "will not reduce the quality of the receiv-
|_nP waters below the classification established for them and
W || not violate any applicabl e provisions of state or
federal laws or regulations" 10 V.S.A § 1263(c).

2. The Board takes judicial notice of its February 17, 1961
Classification Order which classified the receiving waters

as O ass B.
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The Vernont Water Quality Standards adopted pursuant toO
applicable state law by this Board effective January 7, 1985
are the state regulations applicable to the discharge permt
applications filed by Justgold Hol ding Corporation and

Just er Devel opnent Conpany.

The Vernont Water Quality Standards, dated January 7, 1985,
have been 'adopted by the U S. Environnental Protection |
Agency as federal 'requirenents applying to the waters of the
State of Vernont. -

The provisions of the Vernont Water Quality Standards
applicable to the discharge of stormwater into Class B
waters are set forth in § 2-05 which requires conpliance
with the following requirenents:

a. Use, to the extent feasible, infiltration into soil to .
di spose of stormmater runoff fl ows.

b . Use accepted practices to control soil erosion

C. Control peak'stormivater flows, where necessary, to
prevent. any undue adverse effect on the quality of the
receiving waters including, but not 1limited to, causing
I ncreased erosion, sedinentation or channel enlarge-
ment .

d. The discharge shall not have' an undue, adverse effect on
any existing use of the receiving waters.

e. The' di scharge shall not have an undue adverse effect on
aquatic biota, fish or wldlife.

f. The design, operation, ‘and mai ntenance of any facil -
ities used in the treatment or control of stormater
runoff shall be sufficiently reliable to insure conpli-
ance with all the requirenents in section 2-05(C).

On the basis of the facts found above, the Board concl udes
that the proposed discharge of stormmater runoff fromthe
eX|st|n% Mal | and the 8ro osed Mall expansion as authorized
by Discharge Permt |-0460 conplies with the applicable
provisions of § 2-05 of the Vernont Water Quality Standards
provi ded that the permt is anended to address past

ractices of inadequate maintenance (i.e. the control of

itter and debrig) related to the reliable operation of
faci#gties used for the treatment or control of stornmwater
runof f.
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order

The appeal of Richard Davis from the issuance of Discharge
Permt #1-0460 is hereby denied.

Condition, #10 of Discharge Permt |-0460 as'issued on
February 6, 1987 .is hereby modified to read as foll ows:

10.  Maintenance and Maintenance Reporting Requirenments':
Al'l catch basins, qrit chanbers, settling basins,
retention basins-or other treatnment devices or'
facilities shall be maintained in good operating order
at all times and shall be cleaned quarterly and at such
other times as are necessary to both maintain themin
an essentially litter-free condition and maintain
design treatment levels. NO LATER THAN JANUARY 31 OF
EACH YEAR A WRI TTEN REPORT SHALL BE SUBM TTED TO THE
DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON, PERM TS AND
COVPLAI NCE_AND PROTECTION DI VISION, 103 SOUTH MAI N
STREET, WATERBURY, VERMONT 05676, PROVIDING THE DATES
AND NaTuURE OF cLEAN NG OPERATINGS. CARRIED OUT I N THE
PRECEDI NG YEAR

Paved parking lots and roads shall be maintained in an
essentially.litter free condition and shall be swept.on
a regular basis when seasonal |y practicable to mninze
contamnants carried to the treatnent device by runoff.

All other terms and conditions of.Discharge Pernit |-0460 as
i ssued on February 6, 1987 are 'hereby affirmed.

Dated at Burlington, Vernont this 18th day of Decenmber, 1987.°

For the Water Resources Board

!

./j- ;J,f) . J s .
koA (3. Eﬁﬁ LA

Catharine B, Rachlin, Chairman




