State of Vernont
\Water Resources Board

\ppeal of Raynond Veillette 10 V.S A, Chapter 43
econstruction of Rood Pond Fi ndi ngs of Fact

Jam Concl usions of Law and
yilliamstown, Vermont O der

| nt roducti on

Fol  ow ng public hearings held on Cctober 11, 1984 and
ranuary 17, 1985 to consider the above captioned appeal, the
iearing referee on February 26, 1985 issued Preliminary Findings
»f Fact., In accordance with 10 V.S. A 6905(a) (1) (Q(iv) all
>arties were given an opportunity to file exceptions or requests
rith respect to the referee's prelimnary findings. The
§c_>11(i9wing' filings were received in response to the prelimnary
i i ndi ngs:

(1) Appellant's (bjections to Rulings, Exceptions to
Fi ndi ngs and- Menorandum dated March 14, 1985.

(2) Department of Water Resources and Environnental
Engi neering and Departnent of Fish and Wldlife's
re2quest98for Suppl enentary Findings of Fact dated March
1, 1985.

(3) Joseph DePaldr.'s Request for Supplenentary Findings
dated March 25, 1985.

The Water Resources Board gave notice on April 25, 1985, 1t hat
.t woul d conduct a public hearing on May 16, 1985 pursuant to 10
7.S.A. §905(a) (1) (C) (v) to consider all objections to hearing
‘eferee rulings and all exceptions and requests for supfol enent al
‘indings filed in response to the hearing referee's prelimnary
findings. The hearing was conducted in accordance with the
loard's notice with the followng parties present:

(1) Departnent of Water Resources and Environnent al
Engi neering by Merideth Wight, Esquire

(2) Department of Fish and Wldlife by Merideth Wight,
Esquire

(3) Raynond Veille'tte, by Richard Finn, Esquire
(4) Joseph DePal o, Jr., by Richard Finn, Esquire
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. No additional evidence was presented at the May 16th hearing
whi ch was ‘recessed ﬁendlng a review of the record and
deliberation. The hearing was adjourned on June 6, 1985.

Fi ndi ngs of Fact and Conclusions of Law

L. Prelimnary Finding of Fact #2 is anmended to add the
followi ng sentence: "The aerial photographs of Rood Pond
taken in 1963 and 1968 are substantially the sanme as the
aerial photographs taken in 1975."

2. Prelimnary Finding of Fact #19(d) is amended to read as
follows: "Wth Rood Pond's water |evel at elevation 1306
it would inundate approxinmately 0.14 acres nore of M.
Veillette's property than was inundated in 1982."

3. The Water Resources Board adopts in their entirety, except
as amended by Findings 1 and 2 above, the Prelimnary
E%ndag g of Fact issued by the hearing referee on February

4. To the extent they are not incorporated in the foregoing,
all exceptions and objections to the Prelimnary Findings of
Fact and all requests for supplenentary Findings of Fact
proposed by the parties are hereby deni ed.

5. After consideration' of the provisions of 10 V.S. A §1086{a)
(1-13) the Water Resources Board concludes that the
reconstruction of Rood Pond Dam as proposed by the-
Departnent of Fish and WIldlife will serve the public good.

O der :
L The appellant's objection to rulings nade by the hearing
referee and menoranda of |aw were considered and are hereby

deni ed.

2. The Departnent of Fish and Wldlife is hereby authorized to
reconstruct Rood Pond Dam in accordance with the plans and
specifications previously approved by the Department Water
Resources and Environnental Engineering subject to
conpliance wth:

a. Special Conditions 1 and 2 of the Order of Departnent
of Water Resources and Environmental Engineering dated
July 25, 1984 which is the subject of this appeal

b. General Conditions 2-16 of the Oder of the Departnent
of Water Resources and Environnental Engineering dated
~July 25, 1984 which is the subject of this appeal
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3. Al construction shall be completed by Novermber 15, 1985
unl ess an extension of time is granted by the Departnent.
Done this 6th day of June, 1985, at Berlin, Vermont.

By the Vermont \Mter Resources
Boar d

William Boyd Davies, Member

%ialﬂ\n__Countryman , Member

3oard nenbers in favor
>f this decision:

jilliam Boyd Davi es
{athleen A. Scheele-
filliam D. Countrynan

3oard nenbers ‘opposed to
this decision:

None
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" The following prelimnary findings of fact are issued in
accordance with 10 v.s.A, §905(1) (C) by the referee appointed by
t he vermont WAt er Resources Board to conduct a public hearin
regardi ng the appeal of Raynond Veillette fromthe issuance of a
‘permt under the provisions of 10 V.S. A, Chapter 43 by the:
Departnent of Water Resources and Environnental Engi neering
itauthorizing the Departnent of Fish and Wldlife to reconstruct
i Rood Pond Dam.

i}

iy

The following parties entered their appearance in this
proceedi ng:

1. Departnent of Fish and Wldlife
2 . ‘Raymond Veillette

3. Departnment of Water Resources and Environmental-
‘Engineering

4, Joseph DePalo
5. Gerard Perreaul t

; Publ i ¢ hearings concerning -this appeal were held on Cctober
111, 1984 and on January 17, 1985 at the Barre Town Minicipa
Building. In the course of this proceeding the follow ng
docunents were entered into the record:

Applicant's Exhibit #1: A drawing dated February 1984 entitled
"Rood Pond Dam Repair, Cover Sheet and Plan" (Sheet 1 of 7)
prepared by the Facilities Engineering and Cartographic Section
of the Departnent of Water Resources and Environmenta

Engi neering, Agency of Environnental Conservation

Applicant's Exhibit #4: A docunent entitled "Trend Line Analysis
jiof Water Surface Evaluations 1975-1984."

.:Applicant's‘ExhibiE;#5: A collection of five aerial photographs

faken on varitous dates as indicated on the photos between 1939
and 1979, show ng Rood Pond and environs.

Applicant's Exhibit #6: A series of 15 color photographs of
various features of Rood Pond and environs.
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Applicant's Exhibit #8¢ A docunment dated Cctober 9, 1984
yentitled "l nundation Map."

Applicant's Exhibit #9: A four page docunent dated Cctober 10,
+T9384 entiiled "Rood Pond Dam Reconstruction, Summary of

Engi neering Evaluation" prepared by John B. Dudl ey on behal f of
'the Departnent of Fish and Wldlife.

Applicant's Exhibit #10: A three page memorandum dat ed Decenber
7, 1984 Wth an attached map Of Rood Pond addressed to the Water
Resources Board from Norman E. Wight, Conm ssioner, Departnment
of Fish & Wldlife.

HApplicant's Exhibit $11: A -topographic map dated 1980 entitled
"Brookfield Quadrangle® prepared by the U S. Department of the
éilnterior Ceol ogi cal Survey.

Appllcant‘s Exhibit #12: A letter dated Novenber 1, 1984
‘addressed To John Chase, office of the Atrtorney CGeneral from
:Susan Sinclair, Central Vernont Regional Planning Comm ssion

cApplicant's Exhibit #13: Aletter dated Cctober 22, 1984
-addressed to John Chase, Ofice of the Attorney General from J.
Leo Donahue, Town of WIIianstown.

. Applicant's Exhibit #14: A letter dated October 31, 1984
:;addressed to John B. Dudl ey, Department of Water Resources and
;Env1ronmental Engi neering from Kent Stevenson, Two R vers -
: ‘| Ottaugquechee Regi onal Conmi ssion.

E

L Obj ecti on to Hearing Referee Rulings
il In the course of this proceeding the hearing referee nade
.iseveral rulings to which one or nore parties noted their
(objectlon. Each party is directed to identify each specific
fruling by the hearing- referee to which they have an objection.
that they wish to preserve and to file those objections in
witing wth an acconpanying |egal brief by March 21, 1985 for
consideration by the full \Water Resources Board. .

Prelimnary Findings of .Fact

Rood Pond is located in the Towns of WIIianstown and
Brookfield. It is a natural pond whose 'water |evel.has been
enhanced and controlled by a man-nmade dam which is |ocated
. in the Town of WIllianstown. The existing dam was

i constructed about 1930. {Applicant's Exhibit #9).

..

$2. The normal water level of Rood Pond has fluctuated between
1939 and the present as shown by Applicant's Exhibits #4, #5
and #11, These fluctuations have produced correspondlng
~changes in the shoreline configuration and in the pond's
surface area. I'n 1939 the pond had a rounded shape with a
surface area of 'approximately 18 acres. In May of 1975
the pond had a nore el ongated shape and a surface area of
approxi mately 23 acres.
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Bet ween 19.75 and 1984 the condition of the Rood Pond Dam has
deteriorated to the point that the normal water |evel has
been | owered by 12 to 18 inches from an el evation in excess
of 1386 in 1975 to an el evation of:less than 1305 in 1984 as
shown by Applicant's Exhibit #4.

Veget ative patterns adjacent to the shoreline of Rood Pond
as phot ographed and observed inl1984 are consistent with the
trend of a receding water level with a distinctive change in
vegetation from predom nately swanpy grasses to

predom nately woody growth occurring at elevation 1306 as
shown by Applicant's Exhibit #6.

The Rood Pond damis owned by the Department Fish and
WIldlife which proposes to reconstruct the dam and to raise
the pond's nornmal water level to elevation 1306.0. This
woul d be acconplished by the renoval of the existing dam and
the construction of a new earthen enbankment dam with a box
cul vert and control structure as shown on Applicant's
Exhibit #1. The Pond's water |evel would be controlled by
stop logs at the spillway box on the upstream of the dam

During a 100 year flood event the proposed dam would raise
the water |evel of Rood Pond to an el evation of 1308.

The purposes of the proposed reconstruction are to: restore
the pond's water level to its recent historical level in
order to increase fisheries production, to inprove public
access to the pond via the boat launch ramp and to
facilitate future fisheries managenent.

Wth regard to the effect of the proposed reconstruction on
the quality, kind, and extent of cultivated agricultural

| and that may be rendered unfit for use by the project,
including both the i mMmedi ate and | ong range agricultural

| and use-inpacts:

a. The vegetation on the land which will be inundated by
raising the water level to elevation 1306 consists of
swanpy grass with little woody growh. These lands are
not cultivated for agricultural purposes.

b. There are no cultivated agricultural lands within the
100 year flood elevation.

c. There are no adverse inpacts on either inmediate or
long range agricultural land uses associated with the
proposed reconstruction.

Wth regard to the effect of the proposed reconstruction on
scenic and recreational val ues:

a. Rai sing the water level to elevation 1306 will enhance
the use of the existing boat |aunch ranp at the public
fishing access area.
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b. Rood Pond is one of a relatively small nunber of ponds
in Vernont which provides good trout fishing fromthe
shorel i ne.

C. Raising the water level to 1306 will i nprove conditions
for shoreline angling by restoring the water level to a
point where the adjacent shoreline provides firner,
footing than exists at the current water |evel.

10. Wth regard to the effect of the proposed reconstruction'to
fish and wildlife:
a. Raising the water level to elevation 1306 woul d

12.

13,

i nundate the shall ow northern section of the pond
Shal | ow water areas are nost productive fish habitat
areas of any |ake or pond.

b. The installation ,of an operative control structure in
the reconstructed dam woul d provide the Departnent of
Fish and Wldlife with the capability of isolating the
pond .from the waters downstreamin order to allow the
periodic chemcal reclamation of the Pond' s fishery.
Such reclamation is acconplished by elimnating
undesirable "trash fish" which compete for habitat with
the nore desirable gane fish.'

c. The proposed reconstruction would not have an adverse
i mpact on wildlife.

Wth regard to the effect of the proposed reconstruction on
forest and-forest prograns:

a. The area which would be inundated by raising the water
level to elevation 1306 does not contain any forested
ar eas.

b . Forests and forest prograns would not be adversely

affected by the proposed reconstruction

Wth regard to the effect of the proposed reconstruction on
the need for a mninmm water discharge flow schedule to
protect the natural rate of flow and the water quality of
the affected waters:

a. An adequate minimum flow downstream of the damw || be
mai nt ai ned during construction.

b.. After construction-the flow downstream of the dam will
be equal to the natural flow into the pond.

Wth regard to theeffect of the proposed reconstruction on
the existing uses of the waters by the public for boating,
fishing, swmmng and other recreational uses:
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14.

15.

16.

a. The primary use of Rood Pond by the public is for the
purposes of fishing. Rood Pond has | ong been noted as
an excellent trout fishery and has been heavily used
for recreational fishing over a long period tine.

b. Rood Pond is not used by the public to any sufficient
extent for swinmng, recreational boating or other
recreational purposes.

With regard to the effect of the proposed reconstruction on
the creation of any hazard to navigation, fishing, sw nmng
or other public uses:

a. The only public use of Rood Pond to any significant
"extent 1s for fishing.

b. The purpose of the proposed reconstruction is to
benefit the public use of Rood Pond for fishing.

C. The proposed reconstruction will increase the existing
water level by 12 to 18 inches.

d. The increased water |evel will alleviate an existing
shal | ow water condition at the boat |aunch ranp at the
public fishing access area.

Wth regard to the effect of the proposed reconstruction on
the need for cutting clear and renmoval of all timber or tree
growmth fromall or part of the flowage area:

a. There is no tinber or tree growth in the area to be
-inundated. The vegetation which will be inundated is
characterized as swanpy grasses with little or no woody
growt h.

Wth regard to the effect of the proposed reconstruction on
the creation of any public benefits:

a. The proposed reconstruction will enhance publicsafety
by insuring that the damand its spillway structure are
designed to conply with contenporary engineering and
desi gn standards.

b. The B;oposed reconstruction would enhance the
capabi 1ty of the Departnent of Fish and Wldlife to
periodically reclaimthe fishery within the pond.

c.  The proposed reconstruction would enhance the use of
the existing public fishing access area.

d. The proposed reconstruction would enhance the use of
the pond for fishing both fromboats utilizing the
public access or by shoreline,fishing.
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With regard to theeffect of the proposed reconstruction on
the. classification of the affected waters under Chapter 47:

a. Rood Pond is a Class B body of water by virtue of the.
VWt er Resources Board's Classification Order for the
Wiite River.Basin dated Decenber 28, 1977

b. Cass B waters are to be maintained at a quality
suitabl e forbathing and recreation, irrigation and
agricultural uses; good fish habitat: good aesthetic
value;. acceptable for public watersupply with
filtration and disinfection. (10 V.S. A §l1252(a)).

c. The proposed reconstruction will not adversely inpact
water quality.

Wth regard to the effect, of the proposed' reconstruction on
any applicable, state, regional, or nunicipal plans:

a. The proposed reconstruction is compatible with the
WIllianstown Plan as shown by Applicant's Exhibit #13.
b. The_proPosed project is consistent with aﬁplicable
regi onal plans as shown by Applicant's Exhibits #12 and
#14.

Wth regard to the effect of the proposed reconstruction on
muni ci pal grand lists and revenues.

a. The val ue of buildings or other inprovenents on state
| ands held by the Agency of Environnental Conservation
are not considered In determning the State of
Vernont's assessnent on the local grand |ist;

b. The proposed reconstruction wiil inundate privately
owned property adjacent to Rood Pond which as of
Septenber '29, 1984 was not under water, including a
porrfon of a 2.4 acre parcel owned by M. Raynond
Veillette.

C. On Septenber 29, 1984, the water |evel at Rood Pond was
'1304.8 (Applicant's Exhibit #9).

d. Wth Rood Pond's water level at elevation 1306
approximately 0.14 acres M. Veillette's property would
be i nundat ed.

e. The proposed reconstruction will restore the surface
el evation of Rood Pond to approximately the water |eve
whi ch existed in 1975-76. (Applicant's Exhibit #4).

Wth regard to the effect of the proposed reconstruction on
public safety: '
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a. The potential inpact downstream of the structura
failure of the dam has been evaluated under three
scenarios: failure on a July day, failure during a 100
year flood event, failure during a maxi mum possible

fl'ood event. In each case the downstream inpact of the
"proposed dam's structural failure would be negligible,

b . The proposed reconstruction has been designed by a
professional engineer with thirteen years experience.

Any party in interest to this proceeding may file expections
to these prelimnary findings of fact or request additiona
Endi ngs of fact by filing such a request with the Vernont Water

Resources Board, State Ofice BuiIding, Mont pel i er, Vernont 05602
(tel ephone 828-2871) by March 21, 1985.

Done this 26th day of February, 1985, at Montpelier,
Jermont.

For the Vermont \Water Resources
Boar d

William A, Bartlett
Hearing Referee

VAB/kgx




