State of Vermont

Wat er Resources Board

Appeal of Envi ronnental Protection
Robert and, Anne Broderi ck Rul es §2-02(E)

Application EC1-0711 Fi ndi ngs of Fact,

Town of Mendon, Vernont Concl usi onssof Law and Order

| nt roducti on

On April 11, 1984, the Vernont Water Resources Board
i ssued an order denying that portion of this appeal which was
based on procedural issues and directing that a hearing be held
at 10:00 a.m on April 18, 1984 at Mntpelier, Vernont to
consider the remaining matters (substantive issues) in this
appeal. At that hearing the followi ng parties entered their
appear ance:

a) Robert.and Anne Broderick, represented by Robert
Broderick, Esquire

b)  Departnment of Wter Resources and Environnental'
Engi neering, Division of Protection represented by
Dana Col e-Levesque, Esquire

During the course of this proceeding the follow ng
docunents were received into evidence:

|_Exhibit 1: An aPPIication for a subdivision permt on

behal f of Andrew Broderick and pillion Broderick
by their guardi ans Robert and Anne Broderick
wth attached engineering site report and site
pl an prepared by Spencer Engineering, Inc.,

Exhi bit 2: A letter addressed to the applicants wi'th

attached certificate of noncompliance

dated August 16, 1983 from Robert W Bl ack and
David R Swift on behalf of the Division of
Prot ecti on.

Exhibit 3: "A letter addressed to Donal d Robisky, Division

of Protection dated Septenber 26, 1983 from
Robert Broderi ck.

Exhi bit 4: A letter addressed to Robert Broderick dated

Cctober 7, 1983 from Donal d Robi sky, Division of
Protection with an enclosure of a menorandum
prepared by Donal d Robi sky dated April 11, 1983,

Exhi bit 5: A letter addressed to Robert and Anne Broderick

dated, July 1, 1983 from Sandra B. WIlson for the
Departnent of Water Resources and Environmenta
Engi neeri ng.
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Exhibit 6. A letter addressed to Robert Broderick dated
October. 20, 1983 from Robert Bl ack, Division of
Protection.
Exhibit 7: A letter addressed to John R Ponsetto,

Cormmi ssioner, Departnment of Water Resources
dated Decenber 8, 1983 from Robert Broderick. ~

Fi ndi ngs of Fact

1. On August 17, 1983, the Division of Protection denied the
application of Andrew and Dillion Broderick by their
guar di ans Robert and Anne Broderick. (hereinafter
"Brodericks") for a change of.deferral status on a one-lot
subdi vision, approxinately 4.86 acres in size, |ocated on
El bow Road i n Mendon, Vernont. A certificate of
nonconpl i ance was issued and the application denied
(exhibit 2) on the grounds that the lot did not neet three
of the continuous area requirenents:

(a) inadequate separation distance above the highest
) ground water |evel or inpervious soil

(b) inadequate separation distance from "bedrock".
(c) .inadequate separation distance from excessive sl opes.

2. The respective provisions of the Environnental Protection
Rul es (hereinafter EPR) on which the denial was based are

§3-09(B) (4) (b), §3-09(B) (4) (c) and §3-09(B) (4) (e).

3. As part of their review of this application
representatives fromthe Division of Protection on July
28, 1983 observed soil excavations in the proposed sewage
di sposal area which indicated that seasonal high water
table conditions existed. This determination was based on,
the evidence of soil nottling which is the nost readily
apparent and frequently relied upon indicator of drainage
probl ens in soil

Mttles are characterized as irregularly marked spots of
color located within soil horizons and form when soils
undergo alternating periods of prol onged water'saturation
and drying. The observance of nottling in the soils on
the site was noted at depths ranging from 15 to 24 inches
bel ow t he ground surface.

4, Section 3-09(B) (4) (b) of the EPR establishes two criteria
whi ch nmust be satisfied. The first criteria is that there
be at least a five foot separation distance above
inpervious soil. The term "inpervious soil" for the
purposes of this provision of the EPR is synonynmous, wth
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"impervious o .
(§3-09(BX2)c)) as "any ground condition, orsoil

mat er_|a|h, wherein the percolation rate exceeds 60 m nutes
per inch."

The Broderick's application (exhibit 1) included a site
report prepared by a professional engineer registered to
practice in the State of Vernmont. This report indicated,
that the lot in question conplied with this requirenent.

's?ecifically the engineering site report gives the results
0

six percolation tests which consistently indicated
ercolation rates well below 60 mnutes per inch.
he Division of Protection did not evaluate soil _
conditions on the leot by conducting its -own percolation
tests nor did it require additional tests by the
applicant's engineer prior to issuing its denial.

Subsequent to its denial of the application, the Division
of Protection has determned that the results of the six
percolation tests which it considered in reaching the
deci sion under appeal are invalid because they were not
conducted in the manner required by Appendix 7-C 1(a).

Section 3-09(B) (4) (c) requires at least a six foot soil
cover over bedrock. Bedrock is defined (§3-09(B) (2) (c))
to include "in addition to the solid, inpervious |edge
the zone of broken, | 00se or shabby rock (weathered zone)
that provides a noderate to high rate of percolation rate
but little or no treatnment of sewage effluent.’

The site report portion of the Broderick'"s application
(exhibit 1) indicated that the lot "in question conplied
with this requirement. Specifically, the site report
contains the results of four test pits which consistently
indicated soil cover in excess of six feet in depth. The,
testinony of Robert Black on behalf of the Division of
Protection agreed with the applicant on this point.

The lot in question is characterized as having an overall
ground slope of approximately 20%, with areas of nuch
steeper slope as well as terraces where the slope is in
the range 10-15%.

Section 3-09(B) (4) (e} requires thatsewage disposal
systens nust conply with various isolation distance
requirenents set forth-in Appendix 7-D. = One of the

m ni num isol ationdi stances established in this Appendix
Is that the disposal field must be 25 feet fromthe top of
an enbanknent or a slope greater than 20% This distance
Is "measured fromthe top of the embanknent or "break in

sl ope" to the nearest point of any absorption trench.
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1. The site plan which was included in the Broderick
agpllcatlon (exhibit 1) shows the proposed location of the
absorption trench for the replacenent area as bein
approximately 10 feet fromthe top of an enbankment with a
sll)ope wel | 1n excess of 20%

-Conclusions of Law

The |ot in question has not been Shown to corrpl_¥ wth the
requi renent of having at least five feet of soil above the
hi ghest ground water |evel as required by EPR section
3-09(B) (4) (v. Finding 3.

As of August 17, 1983 the date of the Division of.
Protection denial, the site report submitted with the
Broderick application was suffp| cient to show that the |ot
conplied with the requirement of having at |east five feet
of soil above any impervious SOi|l as required by EPR
section 3-09(B) (4) (b). However, information obtained
subsequent to the Divisien of Protection denial is
sufficient for this Board to conclude that the Broderick's
have not net their burden to show that this requirement
has been satisfied. Findings 4, 5 and 6.

The lot in question has been shown to have a continuous
area which conplies with the requirenment of having at
least six feet of soil cover over bedrock as required by
EPR, section 3-09(B) (4)'(c). Findings 7 and 8.

The ot in question 'has not been shown to have a .
continuous 'area which conplies with, the mninmm isolation
distance of 25 feet between the disposal field and either
the top of an enbankment or slope greater than 20% as
required by EPR, section 3-09(B) (4) (e) and Appendix 7-D.

The basis for the denial of this application.provided by
the Division of Protection (exhibit 2) although
incorrectly cited as "section 3.09(b-4-c)* clearly

i ndi cated the basis for denial. é.shoul d this point be
discussed in the Findings, see Finding #2)

The ot in question does not conl'gly with Section
3-09(B) (4) (v) and te) of the EPR

To the extent they are not incorporated in the foregoing,
11 Findings of Fact and Conclusions of Law prepared by the
arties ar € hereby denied.

ORDER

On the basis of the above conclusions of law, the decision
f the Division of Protection dated August 16, 1983 to deny the
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Broderick application for a one [ot subdivision in the Town of
Mendon, Vermont is therefore upheld and the appeal is denied.

Done this 29th day of May '1984 at Montpelier, Vermont.

- Czlllé am i ountﬁrman |
9/ =’ o ffer
W Byrd LaPrade

.

William ‘Boyd Davies




