STATE OF VERMONT
WATER RESOURCES BQARD

"IN RE: * APPEALS | AND || T0 VERMONT
— VWATER RESOORCES BOARD

SHERBURNB FIRE DI STRICT *
NO. 1 *

ORDER cONCERNING FIRE DI STRICT MOTION TO STRI KE

In its'letter of June 18, 1982, the Sherburne Fire District
No. 1 noved to s‘:trike'P,ar’t |V, Section C of the Departnent of
Water Resources' post-hearing nenorandum of |aw, and to strike
any citation of, or reference to, a decision of the United States
District Court for the District of Vermont, dated April 1, 1981,
in the case of Sherburne Fire District No. lwvs. Brendon Wittaker,

et al, file number 80-3009.

The stated grounds for the notion to strike were that the
Departnent inproperly was attenpting to use some aspects of the
deci sion by the United States District Court for collateral estoppel

purposes in this appeal.
In a.June 22, 1982 letter to WIliam A Bartlett, Executive
Secretary of the Water Resources Board, counsel for the Depart-

ment denies that Sherburne Fire l)istrict No. 1 vs. Whittaker,

et _al was cited for any collateral estoppel or res judicata purpose.

Wth this clarification by counsel for the Departnent,-it

appears that there are no further grounds for the Fire District's

motion to strike, and that notion is hereby DEN ED.




Augqust 11, 1982 aMA %W‘fm

Dat e Duncan Brown, Chairman
August 11, 1982 Qé&':éégk Jig_,da
Date " Debor ah sisco, Menber of the

‘Water Resources Board

Auqust 11, 1982 D vl %MM

Dat e Roderic Maynes, Memfer of the
Water Resources Board




STATE OF VERMONT
WATER RESOURCES BOARD

IN RE: . OPINION_OF WATER
SHERBURNE FI RE DI STRI CT
NO 1 * RESOURCES BOARD

~In this appeal the Sherburne Fire District No. 1 ("Fire
District") seeks to shorten the tine it nust wait before receiving
Federal and State grants-in-aid to construct a sewage treatnment
plant. It has appeal ed the decision of the Departnent of Water
Resources and Environnmental Engineering, ("the Departnent”) not to
award it certain priority points under Categories III{A) and
[11(B) of the Municipal Water Pollution Control Project Priority
System ("Project Priority System) which determnes the order in
whi ch Vermont municipalities will receive these grants-in-aid.

The decision of the Departnent is affirmed, as explained bel ow.

. -H STORY AND BACKGROUND OF THE DEPARTMENT' S DECI SI ON

The Federal Water Ppollution Control Act Anendnents of 1972,
Public Law 92-500, establish a system of construction grants-in-aid
for municipal sewage treatnent.plants. The United states Environ-
mental Protection Agency is authorized to make agreenents wth
various states for administering these grants. Pursuant to 40 CFR
$35.915 and 10 V.S. A Chapter 55, Subchapter 3, the Department O
Water Resources and Environnental Engineering of the Vermont Agency
of Environnental Conservation has responsibility for admnistering

the construction funds program




The Department's responsibility for the construction grant
programis part of a larger state obligation to develop a long-
range plan for elimnating water pollution. This plan is known
as-t};e "Continuing Pl anni ng Process" ("cpp"). 10 v.S.A. $1258;

40 CFR $35.912. The first version of the CPP was adopted by the
Department in 1973; the second version was conpleted in 1978.

Act 90 of the 1981 Vernont Legislature directed the Department
to review the existing ¢pp, W th particular emphasis on the system
by which. construction grants were awarded. The Department's effort
to conply with Act.90 produced the "state of Vermont Conti nuing
Water Quality Management Planning Process -- July, 1981." The
Department prepared this .-document according to various public
participation and promul gation requirenents of 40 CFR Part 25,
and Sections 303 and 208 of the Clean Water Act, PL 95-217. The
Departnental so 'took steps to adopt this document as a rule
pursuant to the.Vernont Admnistrative Procedures Act, 3 V.S A
Chapter 25. 10 V.S. A $1258.

The cpp-has eight separate sections, dealing with different
aspects of Vernont% strategy for water pollution control. The
final section notes the-existence of the State Project Priority
System "which is used to rank various municipal pollution control
projects for grant eligibility. CPP at 6. This section notes
that the mechanics' of the Project Priority System are described in
Attachment D to the CPP, and that any changes in the Project
Priority System will be treated as amendments to the CPP and

promul gated asrules according to State and Federal procedure. Id.




I n addition to Attachnent D (the Project Priority System),
the CPP includes three other attachments. Attachment Ais an
executive order of Governor Richard Snelling which satisfies
various obligations placed upon the State by Section' 208 of
Public Law 95-217. It is apparently included to show the State's
manner of conplying with various Federal requirenents related to
the Continuing Planning Process.

Attachnment B is the Vernont Water Quality Standards, which are
rules of the Water Resources Board, adopted March 7, 1978. These
are included as one of the elenents of the State's Water Quality
Managerment Pl an, which nust be described in the CPP
The third attachnent is entitled "Vernont List of Water
Quality and Effluent Limtations Segnments -- August, 1981." This
list apparently conplies with PL 92-500 §303(b) (2), which requires:
"(2) Each state shall submt to the Admnistrator
fromtinme to time. . .for his approval the waters
identified and the | oads established under. ..
this subsection. The Administrator shall either
approve or disapprove such identification-and
load not later than thirty days after the date
of submission. If the Administrator approves
such identification and |oad, such state shal
incorporate theminto its current plan under
subsection (e) of this section. .."
This statute also requires that the State submt revisions of
the water segnent designation list to the EPB for its approval.
Nei t her the August, 1981 List of Water Quality and Effluent
Limtations Segnents (Attachnent ¢), nor the Project Priority
System (Attachment D) nor the CPP itself suggests that the segnent
list in Attachnent C has any significance in the interpretation

and application of the Project Priority System




Late in the sunmer of 1981 the Secretary of the Agency of
Environnmental Conservation began the formal process of adopting
the CPP as a rule. See 3 V.S. A §§836-845. The proposed rule
was filed with the Secretary of State's office on August 7, 1981.
Fol l owi ng publication of the rule in various newspapers, a public
hearing on the rule was held September 25, 1981. On October 29,
1981, the Secretary of the Agéncy of Environmental Conservation
filed the final proposed rule. On November 25, 1981, the Secretary
of the Agency of Environnental Conservation formally adopted the
CPP as a rule. It took effect on Decenber 10, 1981. 3 V.S A
$845(d) . |

As the CPP moyed through the formal hearing process toward
adoption, +the Fire District learned that the Department did not
plan to award itcertain points under Category |II(A) of the
Project Priority System

The rire District's' manager, David Lewis, wote to Secretary
Wi ttaker of the Agency of Environnental Conservation on Novenber
12, 1981, requesting an explanation' of the proposed decision not
to award I11(A) points., In response the Departnment of Water
Resources did a nore detailed review of pollutants in the relevant
segment of the O tauquechee River (known as segment 10-1) than
they had undertaken earlier in the 1981 CPP adoption process.
This review confirmed the pepartment's conclusion that, the Fire
District's proposed plant woul d not qualify for Category III(A)
points because the segment of the Qtauquechee bel ow the proposed

plant was not a "water quality limted segment," for purposes




of Category II1(A). This conclusion and part of the Departnent's
supporting anal ysis were sent to the Fire District in a Decenber
10, 1981 letter from Secretary Wittaker.

Following the Secretary's Decenber 10 letter, the nmanager
of .the Fire District wote to the Conmissioner of the Departnent
of Water Resources and Environnental Engineering; requesting that
the proposed Fire District plant also receive points under Category
[11(B) of the Project Priority System

- On Decenber 18, 1981 the Fire District appealed to the Vater

Resources Board, challenging the Secretary's failure to award
Category III(A) or |II(B) points to the Fire District, and
chal l enging Secretary Wittaker's conclusion, announced in the
Decenber 10 letter, that the segnent of the O tauquechee bel ow
t he proposed plant was not "a water quality limited segnent.”

Title 40 CFR $35.915(e) requires that the final priority
l'ist produced by applying the Priority Point Systemto eligible
muni ci pal projects nust be reviewed by the EPA Regional Adm nis-
trator before' any funds may be d'isbursed. On January 19, 1982
Secretary Wi ttaker forwarded the final priority list to the EPA
regi onal Adm nistrator for'review and approval.

On February 3, 1982 the Fire District again appealed the

Departnment's failure to award it Category III(A) or I11(B) Points.

1. JURI SDI CTI ON

The follow ng challenges to.the Board's 'jurisdiction to hear
the Fire District's Decenber 19 and February 3 appeals have been

rai sed by notions to dismss:




_..,\_1 | - ‘

1, Titlel0 V.S A $1629 requires appeals to the Board
within thirty days of an "act or decision" of the Departnent.
The real decision appealed fromis the Departnent's designation
of segment 10-1 as EL-I, rather than WQ 1, a designation which
occurred nmore than thirty days before the first Fire District
appeal was filed;

2. The Department's decision to designate segnent 10-1 EL-1
instead of wQ-1 is not the sort of agency actor decision which
may be reviewed by this Board or a court;

3. If the Departnent's hesignation is reviewable, the
statutory authority for appeal is 10 V.S A §1269, not $1629, under
which the Fire District has brought this appeal;

4, This appeal is, insubstance, a challenge to an adminis-
trative rule (the c¢Pp), which can only be brought by a declaratory
judgnent in the wWashington Superior Court, pursuant to 3 V.S A
§807.

' The primary issue raised by these nmotions to dismss -- and by
the appeals generally -- is 'the relationship between the river
segment designation list (Attachment C to the CPP) and Category |1
of the Project Priority System (Attachnent D to 1 he cpp). Under
Categories rrz(a). and |11 (B) of the Priority, System proposed
sewage treatnent plants receive points if they elimnate substandard
di scharges to river segnents'which meet certain criteria. Category
[11(A) criteria require that the river segment be:

1. "Designated as a water quality 1limited segnent

pursuant .to Section 303(d) (1)(A) of the Clean
Water Act;"




PN

2.~ "Were- such designation is based upon the
sensitivity of the, receiving water to dissolved
oxygen consum ng pollutants.”

The relevant Category I11(B) criteria require that the river
be:

1. "Awater quality limted segnent as defined

by Section 303(d) (1) (a) of the Oean Water
Act ;" ,
2 . "Were current discharges to those waters

are determned by the Departnment to cause
present violations of dissolved oxygen:
water quality standards at 7Q10 flow "

The Departnent presented evidence and argunent to show t hat
when the Project Priority System was drafted, the term "water
quality limted segnent” in both categories was intended to refer
to stream. segnents designated WQ-1 in the segnent |ist in Attach-

ment C-of the CPP. As a result of this interpretation, the Depart~

ment argues that the Fire District is really appealing the

designation in the segnentlist, not the final decision on Category
11 (A) and 11 (B) points.

The current version of the segment list is Attachment C to
the CPP. The CPP as a whole was filed with the Secretary of State
as an adopted rule on Novenber 25, 1981 and took effect Decenber
10, 1981. If these were the dates on which the "act or decision"
of designating segnent 10-1 occurred, the Fire District's Decenber
18 appeal would be on tinme. 10 V.S. A $1629. The Depart nent
argues, however, that its final act in adopting this |list occurred
when the CPP was filed as a "final proposed rule" with the Secretary

of State on Oceober 27, 1981. 3 V.S. A §841.




This argunent is unconvincing. |If the Department uses the
stages of the Admnistrative Procedures Act rule adoption process
as its benchmarks for when it has taken final action, then the

Novermber 25, 1981 filing of the adopted rule was the last act or
deci sion by the Departnment before the CPP took effect on Decenber
10, 1981. Anytime before Novernber 25 the Departnent coul d have
decided not to adopt the rule at all or to revise it before adopt-
tion. 3 V.S.A $843.

In fact, through Novenber and early Decenber of 198.1, the
Fire District was asking for just this sort of revision. |f the
Fire District% argunments had convinced the Department anytime.
before the Novenber 25 adoption of the CPP; the proposed rule
coul d have been withdrawn and reviewed. Until fornal adoption,

~ the Secretary and Depart nent were not conmitted to any final act

or decision which would trigger the thirty-day appeal period of
10 V.S A $16' 29.

The second and third notions for dismssal also rely on the
-argument that the real appealable act in this case was not the
denial of Category III1(A) and I11(B), points, but was instead the
Department's failure to designate segnent 10-1 a WQ- 1 segnent.
The second motion to dismss clains that this designation'is the
type of legislative, executive, or discretionary act which'is
-left exclusively to the Department, and which cannot be revi ened
by an appellate board or court. The third notion to dismss
poi nts out that stream segnment designations are done by the Depart-
ment pursuant to Chapter 47, Section 1258 of Title 10, not the

o construction grants-in-aid powers of the Department in Title 10




Chapter 55, Subchapter 3. Since the Fire District based its appea
on the Board's authority to review the Departnent's decisions in
grants-in-aid cases, the Board has no authority to review a
departmental deci sion which was made in a different program under
different statutory authority.

The Board rejects both argunments because it believes that this
case is properly brought as a construction grants-in-aid appea
pursuant to 10 V. S. A §1629. The argunentsignore the wi nding
trail of policy choices, scientific assunptions, and |egislative
interpretation which nust be followed to get from the |anguage of
Categories III (A and 111 (B) to the Department's conclusion that
these' categories only apply to wg-1 stream segnents.

Not hi ng in the CPP itself or in the segnent list or Priority
Point System which are Attachnents C and D to the CPP define the
rel ati onship between these two attachments. 'The CPP states that
the Agency of Environnental Conservation has the duty, under
Section 208 of PL 92-500, to "prepare a list of water segnent
designations." CPP §2(7) at Page 2. It also states that this
obligation has been carried out by creating a State Water Quality
Management Pl an pursuant to 40 CFR Part 35, Subpart G [d. One
element of this plan is described as "the conprehensive designation
and status of all waters as effluent or water quality limted
segnents (Attachment ¢)." CPP Section 4(4). The CPP also nentions
that the State Water Pollution Control Strategy which nust be
subnmitted to the EPA for reviewand approval annually wll include
"a ranking of water quality and effluent limted segnents as to

seriousness of existing and potential water pollution problens."




CPP Section“6. The CPP and the segnent |ist say nothing about how
that |ist may be used in interpreting and applying Category Il of
t he Project Priority System

Nor does Category Il itself give special significance to the
segnment list. That category appears to create a new and uni que set
of ¢riteria for classifying stream segnents and does not incorporate
or refer to the segment list.

If one relied on the |language of the CPP and its attachnents
alone, no anount of statutory construction could lead to the
Department's conclusion that Category,lll only refers to WQ- 1
stream segments. That interpretation of Category IIl was not
definitively made "until the Departnment published its final Fiscal
Year 1982 Pollution Control Project Priority SystemlList in January,
1982 and forwarded it to the EPA Regional.Admnistrator for review
and approval. 40 CFR $35.915(e). Until that action was taken,
the Department m ght have revised its interpretation of the criteria
set out in Category li1. Because the segnment list had no definitive
relationship to the Priority Point Systemuntil the final points
awar ds in .January of 1982, it is not accurate to say that the Fire
District is appealing its. segnent designation. Rather, it is .
appealing the Departnment's final interpretation of the' meaning of
Category III and the application of that interpretation to the
circunstances of the Fire District's proposed treatnent plant.

Certainly the Fire, District knew before January of 1982 that,
it was not slated to receive Category Ill points. Its December 18;
1981 appeal chal |l enged a draft of the Fiscal Year 1982 State
Project Priority List which did not award Category Il points, and

-10-




al so challenged the conclusion in Secretary whittaker's December 10,
1981 letter that segnent 1p-1 "is not a water quality limted
segment for dissolved oxygen" forpurposes of awarding Catetory II1
points. This does not, however, mean that the Departnent's eventual
interpretation of Category 111 was clear at that point or had been
finally made forpurposes of appeal. The Department clains. that
the relationship between the segment |ist and the equival ent of
Category IIl in an'earlier cpp'draft should have been clear to

Fire District Manager David Lewis and Consulting Engi neer Jack
Cochran at a Septenmber 25, 1981 hearing on the proposed Priority
Points System. However, the record also shows that, at the tinme of
that hearing, the Departnment had "mstakenly" told the Fire District that
it would receive points under the earlier version of what eventually
becanme Category III(a).

David Lewi s' November 12 letter reflects the Fire District's
unawar eness that the Department saw WQ 1 designation as a prerequi-
site to receiving Category ,111 points. Secretary \hittaker's
Decenber 10 reply, which was the Departnment's only witten explana-
tion of its decision,  does not nention that only those water
quality limted segnents designated "wo-1" would receive Category
Il points.

The Department's unexpressed interpretation of Category |11
was not translated into a final decision on priority points awards
until md-January of 1982. It was at that point, and not before,
that the agencydefinitively interpreted and applied Category II1.
This application and the final denial of Category Il points are

the "act or decision" which the Fire District has appealed to this
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Board by authority of 10 v.s.A. §1629.

This anal ysis disposes of the second and third mtions to
di sm ss. ' The second notion clains that the river segment designa-
tions on a segnent |ist are agency 'action which cannot be reviewed .
by this Board or a Court. Since the Board concludes that designa-
tions on the segment |ist itself are not being appealed, this
argunent need not be considered further.

The third notion to dismss clains that the appeal is really
a challenge to the Secretary's decision to make a river segment
designation pursuant to 10 v.s.A, $1258, not a decision made in
admnistering the grants-in-aid program This notion has the
sane defect as the second. The Departnent's obligation to
designate stream segments is part of its general duty to create
an area-wide nanagenent plan pursuant to Section 208 of PL 95-217.
CPP §§2(7), 4¢4). The criteria for the two types of "water quality
limted segnents” entitled to points in Category IIl were devel oped
exclusively for use in administering the grants-in-aid program
and do not use the same criteria for stream designation as the
segnent list. Deciding whether a stream segment is eligible for
Category Ill points involves different standards and different
pur poses than deciding whether or not that segment should be [|abel ed
W21 on the segment |ist.

The final challenge to the Board's jurisdiction clains that
thi s appeal should more properly have been brought as a challenge
to the "validity or applicability of a rule" pursuant to 3 V.S A
§807. Such chal | enges nust be brought as declaratory judgnent

actions in the Washington Superior Court.
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This case involves a challenge to a specific "act or decision"
of the Department of Water Resources and Environnental Engineering.
[t is true' that in this appeal, as in many, one of the issues is
whet her certain legislation (Categories I11(A and I11(B) of. the
Project Priority Systen) was interpreted and applied properly.

Thi s does not make the case appropriate for a Section 807 decl ara-
tory judgment. That form of action is nost appropriate where the
text, or threatened application, of a rule raises questions which
nust be resolved before a party can plan future conduct. In this
case there is no longer any question, about the Departnent's
interpretation of the rule, and a final decision applying the rule
has been nmade. Under these'circunstances 10 V.S. A $1629 is the

appropriate appeal route.

1. SCOPE_AND STANDARD OF REVIEW

Title 10, Chapter 55 does not specify the Board's role in
reviewing the Department's decisions in grants-in-aid cases. In
giving the Board authority to "affirm reverse, or nodify" -the
decision, 10 V.S A $1629 does not say whether the reviewis
de novo, or, if not! what standard of review should be used.

As in'many states, Vernmont has no uniform procedure for review
of agency decisions. The Fire District argues that review here
shoul d be de novo; the other parties argue for a nore limted
scope of review, as would be appropriate in an appellate court.

De novo review inplies that-the appellate body decides a
question as if no decision has been made earlier. The review ng

board, or court can substitute its, judgnent for the agency is in
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deci di ng questions of basic fact, application of law to fact, and
interpretation of law.  See American Jurisprudence (2 Ed.),
Administrative Law §§539-552. In its broadest sense, de novo
review. gives. the appellate body all of the agency's original power
to make the decision; that power is only limted by statutory and
constitutional restrictions on delegating executive and | egislative
powers to the appellate body. American Jurisprudence (2 Ed.),
"Admi nistrative Law $701. Obviously the broad scope of de novo
review i s nost appropriate when the appellate body has general
| egi slative or executive authority to control the policies and
decisions -of the original decision maker: Anerican Jurisprudence (2
Ed.) Admnistrative Law '$546. The Vernont Environmental Board
whi ch hears de. novo _.appeals fromthe Act 250 permt decisions of
t he District Commissions, is a good exanple; the Board is the
hi ghest executive andrul e-making authority in the admnistration
of Act 250 (10 V.S. A Chapter 151).

There are many examples in Vernont Adm nistrative Law where
de novo review is explicitly given to an appellate body. That
authority isconspicuously absent from 10 V.S. A $1629. Because
de novo review power is not explicitly given to the Board, 'and
because the adm nistrative relationship of the Board and the
Departnent in grants-in-aid cases nmakes this form of review
i nappropriate for certainissues, the Board concludes that it
does not generally have de novo review authority in §1629 cases.

The potential variety and conplexity of $1629 appeals is

overwhelmng. Some may turn principally on basic disputes of fact;:
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others, as here, will turn principally on the interpretation of
Department rules. Because $1629 appeals may cone in such different
forns, and because they.have come to the Board infrequently in the
past, it is' not appropriate to make a general statenent about the
standard of reviewto be applied. This standard is likely'to

vary, depending on the nature of the case. Choosing and applying
the proper 'standard in this appeal requires anexam nation of the

decisions the Board is being asked to review

V..  THE DENIAL OF CATEGORY |11 (A) PO NTS

The Fire District's appeal in Category I11(A) ultimately turns
on the proper interpretation of that rule. Catetory |II(A) reads:
A project which elimnates a substandard discharge
to a segment of water designated as a water quality
limted segnent pursuant to Section 303(d) (1) (a) of
the Cean Water Act, and where such designation is
based upon the sensitivity of the receiving water
‘to dissolved oxygen-consum ng pollutants, shall
receive three priority points.
The Department's and the Fire District's interpretations of:
111 (A differ in two crucial ways. First, the Fire District argues
that the Water Resources Board's 1977 reclassification order for
part of segment 10-1 |leaves the river, for at least part of the
year, Class B waters and an Upland Stream Both of these classifi-
cations prohibit the discharge of any domestic wastes regardl ess of
the degree of treatment. (Vernont Water Quality  Standards,
Rules 10-12.) Since Section 303(a)(l) (A) essentially states that
a river segnent is "water quality. linited" if secondary treatnent

will not protect its classification, all class B waters and Upl and
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Streans are "water quality limted" where domestic Wastes are
concerned because even treated discharges 'of domestic wastes are
prohibited by these classifications.

Second, the Fire District argues that segment 10-1 satisfies
III(A)'s final criterion -- that the designation is based upon the
sensitivity of the receiving waters to dissolved oxygen-consum ng
pol lutants -- because the Water Resources' Board's 1977 reclassifi-
cation order itself establishes this "sensitivity," specifying
t he maxi num anmount of dissol ved oxygen-consuming pol | utants which
t he Fire District may discharge.

The Department's response to these argunments is sinply that
they are based on a msinterpretation of Category III(A) criteria;
according to the Department, Category Ill is only designed to
apply to water segnents designated W1 on the current segnent
list -- that is, segments which would violate nininum dissol ved
oxygen standards if proposed discharges received only secondary

treat ment.

The Departnent recognizes the existence of a second type of
water quality limted segment but does not consider it to be
eligible for Category Il points. This type includes ( ass A and
B waters and Upland Streams. See Vernont Water Quality Standards,
Rul es 10-12. The Departnent reads these so-called WQ 2 segments
out of Category Ill for two reasons. First, such streans cannot
recei ve discharges of donestic wastes, no matter how wel| treated.
By the Departnent's interpretation,.only river segnents which are
permtted by the Vernmont Water Quality Standards to receive treated

donmestic wastes are eligible for Category Il points.
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Second, the Department claims that wo-2 segments are clearly
excluded by the wording of Category |I1I(A) which allows points
only to water quality limted segnents "where such designation is
based upon the'sensitivity of the receiving water to dissolved
' oxygen-consum ng pol lutants.” Unfortunately, this phrase is far
too vague to acconplish the purpose the Departnent clains for it.
| f Category III(a) were read in isolation, wthout the Depart-
ment' S interpretation and expl anation of purposes, the Fire
District's argument that it was entitled to Category I[11(A) points
woul d be persuasive. Nonetheless', the Departnent's interpretation
must be uphel d.
In review ng this appeal issue,-- the proper interpretation
of Category III(A) -- it is irrelevant whether the standard of
review is de novo or nore limted. \Watever general standard of
revi ew applies on appeal, when-an agency's interpretation of its
own rules is involved, that interpretation can sel dom be overturned.
This standard is variously expressed as upholding the agency reading

unless it is "denonstrably irrational," x.c. Davis, Admnistrative

Law Treatise (2 ed.) §29.00-6 at 556-558 (1982 Supp.), or giving

it "great weight." |d. §29.00-7. This deference to an agency's
interpretation' of its own regulations isendorsed by the Vernont
Suprene Court. In re Brooks, 130 Wt. 83, 85-86 (1971).

The Water Resources Board will not reject the Departnent's

interpretation of Category IIl1(A) unless it produces irrational
results in applying the Project.Priority System or unless it can

be shown that this interpretation has been inconsistently applied.
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There is no evidence that the interpretation-has been inconsistently
applied, and M. Brierley's al nost theol ogi cal analysis of the

pur poses and nechanics of the Project Priority System shows that
Cat egory III of £he system would not achieve its purposes if the
Fire District's interpretation were accepted.

In the Department's view, Category I|ll points should only be
awarded to stream segnents which do not neet the applicable water
qual ity standards, or which would not neet these standards' if a
proposed nunicipal plant provided only secondary treatnent. The
Fire District's proposal -- also to award Category IIll points to
stream segnents which are protected by state policy against dis-
charge of donestic wastes -- would blur the intended focus of
Cat egory LT

The Fire District's final argunment for receiving Category
11 (A) points is that the water quality of segment 10-1 is
marginal,. and that secondary treatnent of the Fire District's
proposed di scharges would not protect the river's m ni mum di ssol ved
oxygen. requirements. Therefore, segment 10-1 should be designated
a water quality limted segment on the basis of its sensitivity
to dissol ved oxygen consum ng pollutants.

The bul k of the evidence in this appeal addressed the question
whet her secondary treatnentof the Fire District's proposed dis-
charges would prevent violations of the m ninum di ssol ved oxygen
standards'in segnent 10-1. On the surface, the issue seems to be
one of applying 'the nost accurate scientific nmethod and deci ding

what effect a given level of pollutants will have on the river
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However, the Board has concluded that the issue here, as before,
I's how to choose between conpeting interpretations of the neaning
of Category II11(A).

The Department's final interpretation of Category III(A) --
that a proposed project will receive points if, after secondary
treatment, the proposed discharge woul d cause a violation of the
streants oxygen requirenents -- nust be consistently applied to‘al
eligible projects. One of this category's mmjor defects is that
it does not specify or refer to the scientific method for deciding
what effect a proposed plant will have. No doubt this appeal would

have been shortened, or .eliminated, if the rule set out the Depart-
ment's approach.

In the end the Fire District and the Departnment both decided
that a pérticular mat henati cal nodel was the appropriate nethod for
conputing the proposed plant's effect. The Fire District and the
Department coul d not agree on what values -to assign to three vari-
ables in the model. Two of these are constituents of the treatnent
plant effluent --'the concentration of a group of oxygen-consum ng
pollutants known as Total Kjeldahl N trogen ("TKN"), and the con-
centration of Dissolved Oxygen ("DO'). The third variable to
which the parties assigned different values was river flow. Al
agreed that a statistical concept known as 7Q10 fl ow shoul d be
used: but there was no agreenent on-how to derive a particular
value for this low flow concept. '(7410 flow is defined as the
| onest mean stream flow for seven consecutive dayswhich has a

10% chance of occurring in any given year. This statistical |ow
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fl ow concept is corrfmnly used in water pol lution control planning
‘as the worst low flow Situation that a treatment plant nust be
designed to neet.)
Were, as for segnent 10-1, no long-termenpirical flow data

has been gathered, the 7910 figure is derived from data gathered

- el sewhere in the drainage basin of the stream in question, or from
other basins with simlar characteristics, There is no universally
accepted scientific method for deciding which drainage basins wll
most closely approximate the flows one could expect to find in
segment 10-1. The Fire District,' the Departnent, and the Town of
Benni ngt on each presented different approaches to naking stream
flow estimtes. The Departnent and the Fire District could find no
direct support in the scientific literature for their methods of
estimating long-term stream flow by conparison with other drainage
basins. The Town of Bennington's expert relied principally on his
own previous work, which had been done nostly in the State of New
Hampshire and could not be applied with confidence t0 segnent

10-1 and'the other Vernont drainage basins to which it was conpared.

There was a simlar disparity in the method the parties used

for estimating TKN and Do concentrations in the effluent of the
proposed treatment plant. The Fire District assumed a plant running
precisely at the pdllutionr limits pernmitted by state and federal | aw
(i.e., secondary treatnent, as defined in 40 CFR §133.102), and
proposed' val ues for these variables which were consistent with this
theoretical operation. The Departnent derived its values from the

actual performance of treatnment plants operating within the EPA
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secondary treatnent standards. These actual operation figures
were derived principally from studies of Vernontplants.

Whatever feeling the Board may have about the relative nerits
of these meth'!ods, It Dbelieves that the Departnent's choice of nethod
in deriving these three variables must ke reviewed as an interpretation
of its own rule, Category 1IIi(a). For the Project Priority System
to yield coherent results, a consistent scientific nethod nust be
used for modeling the effects of proposed treatnent plants on
Vermont streams. This neans that the sanme (or, at least a consistent)
mat hemati cal nodel nust be used, fromcase to case, and the same,
or consistent, methods nust be used to derive values for the three
variables for which the Project Priority System does not point to a
specific value -- stream flow and treatnent plant effluent TKN and
DO Using different nethods case by case would be.the equival ent
of redefining Category III(A)'s cruecial concepts -- "water quality
limted segnent" and "sensitivity to di ssolved oxygen consum ng
pol lutants."

The Board is required to uphold the Departnent's method for
deriving values for each Category |11 (A) variable unless the Fire
District can show the Department's nethod has been inconsistently
applied or produces arbitrary results.

The Fire District nas produced no evidence that the Departnent's
nethods have been inconsistently applied in awarding points under
the Priority System Nor has the Fire District shown that the
Departnent's derivation of values for.these three variables, either

in its rudimentary stages in the fall of 1981, or in its current,
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nmore el aborate form produces arbitrary results. Wile the Board
may question the Department's choice of nethods, particularly in
setting treatment plant effluent TKN and DO levels, it does not
feel that they would produce inconsistent or arbitrary results.
For the reasons given above, the Board affirns the Depart-
‘ment's denial of Category Il1(A) points to the Fire District.

V. THE DENIAL OF CATEGCRY II1I1(B) PO NTS

The relevant section of Category I11(B) reads:

(B) "A project which will eliminate a substandard
di scharge to a waterquality limted segnent
as defined by Section 303(d) (1) (A) of the
G ean Water Act, and where current discharges
-to those waters are determ ned by the Depart-
ment to cause present violations of dissolved
oxygen water quality standards at 7QL0 flow. ..
shal | receive an additional four priority
poi nt s.

The Fire District presented uncontradi cted evidence that the
proposed Fire District plant would elimnate sone existing sources
of pollution of Mendon Brook in the Pico area, and that Mendon
Brook is a Oass A stream under the Vernont Water Quality Standards;

C ass A standards prohibit any discharge of domestic wastes,
regardless of the degree of treatment. Vernont Water Quality
Standards, Rules 5, 6.

Focusi ng on the elements of Category III(B), the Fire District
argues that the existing pollution is,. by definition, "substandard,"
because donestic waste discharges are prohibited from Cass A waters.
Further, Mendon Brook is a "water quality limted segnent as defined
by Section 303(d) (1) (a)" because even secondary treatnent of these
domestic di scharges woul d not meet the absolute ban of the applicable

Class A water quality standard. Third, the existing pollution by
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domestic wastes causes present violations of dissolved oxygen water
qulaity standards at 7Qlo flow because the mninum dissolved oxygen
standard for Class A waters is "as naturally occurs," a definition
whi ch presumably excludes human sewage. Vernont Water Quality
Standards Rule 6.

The Departnent's response isS simply that it interprets the
wor di ng of III(B) differently. The Departnent says that |11(B)
was designed, if not clearly witten, to award points only if '"the
water quality limted segnment in question would be receiving the
di scharge from the proposed treatnent plant.

This interpretation is consistent with the Department's intent
to award Category Il points only to projects which are |ocated on
stream segnents with denonstrably poor water quality. The Depart -
ment points out that if Category II11(B) points were awarded to every
project which elimnated "scattered' : discharges to Cass A or dass
B stseans, Category IIl would no longer give added priority to
main stem rivers whose water quality standards would be violated if
proposed discharges only received secondary treatment. The Fire
District's interpretation of that section would defeat the rule's
purpose and produce incoherent results.

Unless.the Fire District can show the Department's interpretation
of Category II1I(B) has not been consistently applied, or produces
arbitrary results, the Departnent's view nmust be upheld. . There is
no evi dence of inconsistent appi:i.cation, and it is clear that, of the
two proposed interpretations, the Departnment's is the nore consistent

with the purposes of the Project Priority System and with the other

el ements of that rule.
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Therefore, the Departnent's denial of Category III(B) points

to the Fire Distriet must be uphel d.
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~ STATE- OF VERMONT
WATER RESCURCES BOARD

IN RE ' APPEALS | AND |1 TO VERVONT
ﬁl—g)ERBUF:QLNE FIRE DI STRICT VATER RESOURCES BOARD
4 L *

['EINDINGS OF FACT AND CONCLUSI ONS OF LAW
OF THE VERMONT WATER RESOURCES BQOARD

1. Public naw 92-500, the Federal Water Pollution Control
Act Amendnents of 1972, establishes a program of Federal grants-
in-aid for constructing municipal sewage treatment plants.

2. Pursuant to 40 CFR §35.915 and 10 V.S. A Chapter 55,
Subchapter 3 (together with state regulations authorized by
Subchapter 3), the United States Environnental Protection Agency
and the Departnent of Water Resources and Environnmental Engineering
("the Department"”) of the Vermont Agency of Environmental Conservation
have arranged to coordinate Federal and Vernont nunicipal sewage
treatment plant grants-in-aid, and to have the grant program
adm ni stered by the Department. 'Seventy-five percent of the
treatment plant construction funds are contributed by the Federal
government;' fifteen percent are contributed by the State; and ten
percent are contributed by the nunicipality itself. 40 CFR Part
35.

3. The Departnent's adm nistration of the grants-in-aid

programis structured by regul ations which are promulgated pursuant

'to 10 V.S. A Chapter 55, Subchapter 3. These regulations are part
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(O a larger set of regulations which the vermont Agency of Environ-
mental Conservation has adopted to describe and admnister its long-
range water pollution control strategy. This plan is known as the
"Continuing Planning Process" (*cep")., '10 V.S A §1258; 40 CFR
§35.912. The Vermont Agency of Environnental Conservation has
adopt ed versions of the CPP in 1973, 1978 and 1981.

4. Construction grants are awarded annually according to a
priority rating systemwhich is adopted as part of the CPP and
known as the Project Priority System

5. Act90 of the 1981 session of the Vernont Legislature
directed the Department tO revise the existing, 1978 version of
the Project Priority System

6. The Department's revision of the Project Priority System
was part of a general overhaul of the CPP which was acconplished
late in 1981 by pronulgation of a rule of the agency of Environnental
Conservation, pursuant to 10 V.S A §1258, 3 v.s.A, Chapter 25, and
40 CFR Part 25.

7. Pursuant to 3.V.S.A §§8836-845, the revised CPP was adopted
as a 'rule according to the follow ng procedure:

a. August 7, 1981 -- filed with the Ofice of the
Vernont Secretary of State;

h. Septenber 25, 1981 -- public hearing held;

c. Cctober.29, 1981 -- final proposed rule filed with
the office of the Vernont Secretary of State;

d. Novenber 18, 1981 -- proposed rul e approved by
Legislative conmittee on administrative rule;

e. Novenber 25, 1981.-- CPP formally adopt ed as a rule
of the Agency of Environmental Conservati on;

£, Decenber 10, 1981 -- CPP formally takes affect;
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g. January 19, 1982 -- CPP forwarded to EPA Regi onal
Adm nister for required review,

h. February 1, 1982 -- formal approval by CPP by EPA
Regi onal Adm nistrator received.

8. The current Project Ppriority System includes six separate
categories under which municipalities seeking construction grants
may receive points. The nunicipalities with the highest point
totals receive construction grants earliest.

9. In 1978 the sherbuwrne Fire District No. 1 was founded,
The Fire District includes nmost of the conmercially devel oped
sections of the Killington/Pico area. The principal reason for
the founding of the Fire District was to continue local efforts to
construct a new sewage treatnment plant. A simlar effort by the
Town of Sherburne ended shortly before the Fire District was
founded when the voters of the Town refused to approve a bond
i ssue whi ch was necessary to finance the proposed plant.

10. The Fire District's proposed treatnent plant has a
maxi num desi gn capacity of, 600,000 gallons per day. The plant
design calls for discharge of treated effluent up to this level
bet ween Novenber 1 and May 31. The discharge pointwill be the
upstream end of a segnent of the Qttauquechee which is designated
"10-1" in Attachment ¢ of the CPP. During the sumer nonths of
June 1 - Cctober 31, the plant will treat a maximum of 200, 000
gal l ons per day by land applicati on. Of-stream treatnent is
required in the sumrer nonths by the WAt er Resources Board's
June 22, 1977 reclassification order for a segnent of the Ottau-

quechee beginning at the proposed plant discharge point. This




order prohibits any discharges to the Otauquechee during the
sumer nonths. The Fire District chose a sumer design limit of
200,000 gal | ons per day because avail able off-stream disposal
fields have |imted capacity, and because the Xillington/Pico area
Is less popul ated during the sumer.

11. In addition to the treatnent plant itself, the Fire
District plan includes sewage collection |ines for -areas on both
the east and west sides of the Killington pass. On the eastern side
the collection systemw ||l elimnate pollution from inadequate
septic systens to small Upland Streans which are tributaries of
the Ottauquechee. On the western side simlar pollution of Upland
Streams, including Mendon Brook, Wi ll be elimnated. Mendon Brook
feeds the Gty of Rrutland reservoir, and is classified by the Water
Resources Board as a Class A water.

12.  During the CPP adoption process in the Fall of 1981
draft Fiscal Year 1982 lists of the number of points each town
woul d receive under the new Project Priority System were published.
On these lists the Fire District Project received only ten. points,
a ranking which would prevent the Fire District from receiving a
construction grant until 1985 at the earliest.

The draft Fiscal Year 1982 Project Priority List did not award
points to the Fire District under Category IlI1(A) (3 points) and
Category I11(B) {4 points). Had the Fire District been awarded the
seven points available under Category ,111, it would have tied wth
the towns of WIIliston, Essex, and Essex Junction for the highest

point total of 'the Project Priority List. Tiebreaking provisions
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in Category vI.of the Project Priority System would have nade the
Fire District the first nmunicipality eligible to receive Fiscal Year
1982 construction funds.

'13. on Novenmber 12, 1981 the Fire District wote to Agency
of Environmental Conservation Secretary Brendon Wittaker, requesting
a witten explanation of the Department's proposed decision not to
award Category I[I1(A) points to the Fire District.

14, On December 10, 1981 Secretary Wittaker responded to
the Novenber 12, 1981 letter, reaffirning the Department's position
on Category I|II(A), and enclosing the Departnent's rationale.

15.  On or about Decenber 14, 1981 the Fire District notified
the Departnment that it also believed that it was entitled to
Category I11(B) points.

16.  On Decenber 18, 1981 the Fire District appealed the
Department's proposed decision on Category IlI1(A) ‘and Category Il
(B) points for Fiscal Year 1982.

17. On February 4, 1982 the Fire District appealed the
Department's final decision on Category II1(A) and Category I1I
(B) points for Fiscal Year 1982.

18", The Board concludes that the Fire District appeals of
December 18 and February 4 are properly brought before the Water
Resources Board pursuant to 10 V.S. A 51629.

19. The Board concludes that the "final act or decision" of
the Secretary to be reviewed is the final publication of the Fiscal
Year 1982 priority Point Conputation List which was forwarded to the
EPA Regional Admnistrator for his review and apprwal on or about

January 18, 1982. Until this point the Secretary's decision on
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poi nts awards had not been finally nade.
20. Category I|Il of the Project Priority System reads:

"A. A project which elimnates a substandard
di scharge to a segment-of water designated
as a water quality limted segment pursuant
to Section, 303(d) (1)(A) of the Clean Water
Act, and where such designation i's based
upon the sensitivity of the receiving water
to dissolved oxygen consumng pollutants,
shal|l receive three priority points.

B. A project which will eliminate a sub-
standard discharge to a water quality limted
segnent as defined by Section 303(d) (1) (a) of
‘the O ean Water Act, and where current dis-
charges to those waters are determned by the
Departnent to cause present violations o
~dissolved oxygen water quality standards at \
7010 flow, or where the Department.has determined
that phosphorous renoval is required to preserve
water quality, shall receive an additional four.
priority points."

The Qtauquechee River at the point of proposed discharge

fromthe Fire District treatnent plant is classified, as Class B

waters between June 1 and COctober 31 of each year. From November

through May 31 'a "seasonal mxing zone" extending for two mles

below the Fire District's point of proposed discharge is classified

O ass C

21. Rule 6(B) of the Vernont Water Quality Standards provides:

"The State's intrastate streans, rivers, creeks
and brooks are designated as Water Managenent
Types | or Il with the exception of those waters
or portions thereof |ying west of Vermont Route
22a south of Vergennes and those streans |ying
within Gand Isle County which are designed as
Wat er Managenent Type |Il streans.”




22. Rule 6(a)(1) of the Vernont Water Quality Standards
provides that the dissolved oxygen content of Witer Mainagenent
Type 1 waters:

"Shall be not less than 7 mg/1 at and near.spawni ng
areas and not [ess than 6 mg/L in non-spawning areas.

. The normal seasonal, daily and diurnal variations
above these dissolved oxygen limts shall be main-
tained."

Rule 6(a) (2) of the Vermont \Water Quality Standards provides
that the dissol ved. oxygen content of water nanagenent type ||
wat ers:

"Shall be not less than 6 mg/1 and the normal
seasonsal, daily and diurnal variations above
this dissolved oxygen limt shall be maintained."

23. The Departnent has concluded that under Rule 6(B) of
the Vernont Water Quality Standards, segnent 10-1 of the ottau-
quechee River -is .properly designed as Water -Management Type |.

Al'l parties apparently agree with this conclusion and no evidence
or argunent'was presented on the managenment type'issue.

24, The Department has concluded that under Rule 6(a) of
the Vermont water Quality Standards, the dissolved oxygen |evel
for segnent 10-1 of the Qtauquechee River nust be naintained at
not less than 7 mg/1 in the sumer and 10.8 mg/l in the winter. Al
parties apparently agree with this conclusion.

26. In light of the lack of evidence or dispute anmong the
parties concerning the proper Mnagenment Type designation of
segment 10-1 of the Ottauquechee, the Board concludes that the

Vernmont Water Quality Standards require a mnimm dissolved oxygen
level in segnent 10-1 of the Qttauquechee River of 7 mg/l in

sunmer and 10.8 mg/1 in the wnter.
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27.  In awarding points under the Project Priority System
the Departnent has adopted a very narrow interpretation of Categories
111(a) and |11 (B)-. \Wen no nunicipal treatment plant exists, as
in the Fire District's case, the Department first assunes that a
treatment plant of-the proposed output is 'discharging into the
affected- stream and then determ nes whether secondary treatnent
cof this effluent Will lead to violations of the nininum dissolved
oxygen requirements of the river. If so, the project is awarded
three points:,

28. Category III(A) incorporates the definition of "secondary
treatnment” specified by Federal law. Project Priority System
Category II1(A); 33 v.s.c. §1313(d) (1) (A); 33 U.S.C s13ii(b) (1) (B).
The definition of "secondary treatnent" for purposes of Federal |aw
in Category III(a) is contained in 40 cFr 5133.102.

29. -The Federal definition of "secondary treatnent" does
.not specify levels for two critical treatment plant effluent con-
stituents -- the concentration of dissolved oxygen ("DO') in the
ef fl uent and the concentration of a group of oxygen-consum ng
pol lutants referred to as Total Kjeldahl Ntrogen ("TKN").

30." In determning, for purposes of Category IlI(A), whether
a secondary treatment plant with the design capacity proposed by the
Fire District' would violate the di ssol ved oxygenstandards for the
Ot tauguechee, a conputer nodel is used to simulate the river's
response to a new, hypothetical‘effluent |oad. The Departnent and
the Fire pistrict are agreed that a particular computer nodel is the
appropriate one to use. They do not agree on the proper values
to assign to three variables in the nodel. Two of these are the
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treatnent plant effluent constituents not specified by EPA
'"secondary treatnent" standards -- treatnent plant effluent TXN
and treatnent' plant effluent DO. The third variable for which
the parties do not agree iS the rate of stream flow to be

inserted, in the nodel. There is no dispute between the Department
and the Fire Dpistrict that a statistical |owflow concept, known
as 7410 flow, should be used. They‘disagree on the proper

method for estimating what 7¢10 is for the Qtauquechee River

In segnent 10-1.

31. The Departnment, in setting values for the hypothetical
treatment plant effluent concentrations of DO and TXN, took averages
fromdata gathered at treatnent plants which were operating in com-

pliance With secondary treatnment limts. Mst of the plants used
in deriving this average were located in Vernont.

32. The Fire District derived values for treatnment plant
ef fluent po and TN by extrapolating fromthe other limts
specified in Federal secondary treatnent regulations, and assum ng

that the proposed plant would operate exactly at those limits.

33. No long term flow studies have been done of segnent
10-1.of the Qtauquechee. 'In order to estimate a 7Q1L0 f|ow
figure for this river segnent, one nust extrapolate. from data
gathered in Ot her drainage areas. There is no generally accepted
nethod for choosing which drdinage areas to conpare, or for
deriving estimates for the Qttauquechee from the data from these

ot her areas.




34. The Department's final decision not to award Category
11 (A) points to the Fire District in January, 1982 relied in
part upon a 7Q10 estimate which was admttedly based on the
"intuitive judgnent" of David C ough, Chief of the Water Quality
Division of the Vermont Agency of Environmental Conservation..
Mr. ’Clough chose to derive his 7010 figure exclusively from flow
'neasurements, done at Kent Brook, a point higher in the Ottau-
quechee basin. M. Cough estimated 7Q10 flows at 3.5~ cubic
feet per second in segnent 10-1 of the Qttauquechee.

35.  In preparation for this appeal, the Departnent created
what it described as a nore systenmatic approach to estimating 7Ql0
flows. This nethod conpared various characteristics of the
O tauquechee drainage basin with those of other, gauged streans
(e;g., t opography, climate, elevation, and vegetation). This
approach supported M. Clough's original conclusion that the
Kent Brook data was the proper basis for estimating 7010 flows
in segnment 10-1 of the Otauquechee. At the hearing on this
appeal, the Departnent proposed a slightly [ower 7Q10 figure than
had originally been used (3.04 cubic feet per second, as opposed
to 3.5 cubic feet per second). This change does not reflect a
departure fromits reliance on the Kent Brook data, but is the
result of a nore accurate neasurenent of the watershed area
upstream of the point of the proposed Fire District treatment
pl ant di scharge.

36. The Fire Districtproposed an approach to deriving the

7010 fl ow for segnent 10-1 of the COttauquechee which wei ghted the
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data from conparabl e drainage basins according to -the nunber of
years that data had been gathered, and according to estinates by
the United States Ceol ogi cal survey about the accuracy of the
measuring devices gathering this data. The Fire District estimated
that the 7010 flow in segnment 10-1 of the Ottaugquechee woul d be

1.8 cubic feet per second.

37. The Board concludes that the Department's net hod of
deriving TKN and DO concentrations for 'the proposed Fire District
t r eat ment plént'effluent was not irrational, and that it was not
arbitrarily applied in this case.

38. The Board concludes that the Departnent's estinate of
7010 fl ow for segnent 10-1 of the Ottauguechee, asrevised to
reflect a nore accurate neasurement of the drainage area, is not
arbitrary. Wthout question, M. Cough's original reliance on
"intuitive judgnent" in choosing data from other drainage areas
presents a serious risk of arbitrary application and inconsistent
results. However, the Departnent's nore systenmatic method for
estimating 7Q10 flows, created in the process of preparing for
this appeal, concluded that M. dough's choice of a conparable
drai nage basin was appropriate. No evidence was presented to the
Board to suggest that the Departnent's method has been applied
I nconsi stently.

39, The Board concludes that the Departnent's methods for
deriving TKN and DO concentrations for secondary treatnment plant
effluent, and its nethod for estimating 7010 flows, are essentially
interpretations and el aborations of the criteria in a departnenta

regul ation, Category 1xr(a) of the Project Priority System The
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Board is required to-show deference to such an interpretation, and
it therefore concludes that the departmental interpretation
specified above must be uphel d.

40. 'Wien the Departnent's figures for 7¢10 and treat nent
plant effluent TRN.and DO are used, the application of the conputer
model to segnentl O of the Qtauquechee indicates that effluent
from a secondary treatnent plant operating-at the maxinum design
capacity of the proposed Fire District plant would not, after
receiving secondary treatment, depress dissolved oxygen |evels
in segment 10-1 bel ow the 7mg/l1 (summertime) and 10.8 mg/1 (W nter-
tine) mninum dissolved oxygen requirenents.

41, The Board concludes that because secondary treatnent of
the proposed Fire District wastes will not lead to violation of
m ni mum di ssol ved oxygen requirenents in the Otauquechee, that
segment is not "a water quality limted segment” as defined in
Section 303(d)(l) (A) of the clean Water Act, and the Departnent's
denial of the Category II1(A) points nust be upheld.

42.  As interpreted by the Department, Category |II(B) grants
four priority, points to proposed treatnent plants which will be
discharging into "water quality limited" segments of rivers where
the concentration of dissolved oxygen at 710 flow is already
bel ow the mninum required by the Vermont Water-Quality Standards.
This interpretation rules out an award of I|I1(B) points to the
Fire District for elimnating current pollution of Mendon Brook

by failed septic systems, since the proposed plant only discharges

into the CGttauquechee.
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43.  The Department has denied Category |11(B) points to the
proposed Fire District treatment plant because mathenatical
model ing indicates that there is no current violation of minimum
di ssol ved oxygen standards in segment 10-1 of the Qtauquechee at
7910 flow,, and there would not be if a secondary treatment plant,
operating at the naxinum design capacity of the Fire District's
proposed plant, were discharging effluent to the Cttauquechee."

44, No evidence has been presented to the Board to suggest
I nconsi stent application of the Department's interpretation of
Category, |111(B).

45.  The Board concludes that the Department's interpretation
of its own regulation (Category I11(B))-is not arbitrary, and does
not produce arbitrary results, and must be upheld. Therefore, the
denial of Category II1(B) points nust also be upheld.

To the extent they are not incorporated in the foregoing,
all Findings of Fact and Conclusions of Law proposed by the

parties are hereby DEN ED.

August il, 1982 Emm B\&M’“ﬂ

Date . C—Duncan Brown, Chairman of the
' " Water Resources Board
£ 11. 1982 : M
Bﬁe i Debcrah Sisco,” Member orthe

Wat er Resources Board

August 11, 1982 (/PM

Dat e Roderic Maynes, Rembel 0 The
WAt er Resources B
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STATE OF VERMONT
WATER RESOURCES BOARD

IN RE ' APPEALS | AND || TO VERMONT
agE%?URNE FIRE DI STRICT * -~ VWATER RESOURCES BUARD
DI SCUSSI ON

Consideration of this appeal has required over 50 hours of
direct testimony before the Board and has clearly involved a
great anount of additional tine and expense for preparation by

all parties.

If the follow ng had been done, the Board believes this

proceedi ng might have been substantially less complex and m ght

been:

Key Process used 'in the Continuous' 'Planni n(CpP)
and
this
"raw inherently subjective and have no specific
meaning

such  a'"primary

inthe Priority System The lack of specific definitions for




such key terns leaves their neaning open to interpretation and
makes it difficult for the affected nmunicipalities to understand
what the Department intends;

2. The intent of the CRP and 'the Priority System had been

clearly stated. It is apparent that the Departnent intended

a very specific interpretation of the CPP and the Priority System
However, the |anguage of these docunents does not make clear; or
frequently even inply, the intended interpretation. Information
which is crucial to an understanding of how priority points wll
he awarded is: presented inambiguousterns or in Some cases iS
omtted altogethex, viz:

a. The |anguage of the cppdoes not even suggest
the intended relationship between the designation
of water qiqal,iity [imted waters in the Segment
List and eligibility for points -under Category
I1l of the Priority System

b. The Priority System does notindicate that
eligibility for Category |1l (A) points is:intended.
to be limited to water quality limted segnents
designated as WQ 1;

¢. The language in-category ||l provides no indication
that in considering water quality inpacts for pur-
Bgses of awarding points under this category, the ,
epartment intends to evaluate only anticipated
di scharges from proposed municipal treatment facilities
rather than the existing individual or scattered
di scharges to be' abated.

3.  Specific procedures were established formaking various

decisions which Ultimately affect the cost,' design and priority

ranking of municipal wastewater treatment facilities.

In evaluating proposed municipal wastewater treatnent facili-
ties the Departnent of Water Resources nust neke a number of
prelimnary decisions regarding both the nature of the anticipated
di scharges and the characteristics of the receiving waters. These
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+ "decisions ultimately have a significant bearing on the cost of

these facilities and their priority' ranking. Accordingly, the

~
affected municipalities, as well as others, need to understand
the basis on which they are made.

Such decisions require the interpretation of applicable
state or federal 1aw as well as technical data regarding water
quality and thus inherently involve the exercise of a significant
degree of discretion by the Departnent. Minicipalities and others
cannot eval uate these decisions without first knowi ng what informa-
tion and assumptions are being used. -

On the basis of this proceeding, it appears that there is no
clearly defined procedure i dentifying the manner and sequence
in which the follow ng decisions are nade:

a. The Department's interpretation of the provisions
of th.e Water Quality Standards, cClassification Orders
and related state and federal |aw applicable t0 the
proposed facility and the receiving waters. This
woul d routinely include an opi nion as to.the.réceiving
water's classification, wat er management type, dissolved
oxygen standard, and whether the Departnent believes
them t0 be an "ypland stream”

b. Selection of values for the background water quality
characteristics (p,0, and TKN levels, etc.) which wll
be used in evaluating the discharge of the proposed
muni ci pal wastewater treatnment facility..

c. The low flow (7Q10) of the receiving waters to be
assumed for purposes of evaluating the proposed
muni ci pal wastewater treatnent facility.

d. The volume of the substandard discharge(s) being abated.

A procedure identifying these decisions would nmore clearly
define and perhaps betterintegrate the process of designing nunicipal
treatnent facilities and their subsequent evaluation by the State
for a variety of purposes including priority status_ By nore clearly
~~




"defining the "rule-of-the-gane," the exchange of information
necessary to 'the decision-making process would be pronoted resulting
in-a nore effective approach to water pollution abatement. Further-
nmore, any difference of opinion regarding these determ nations
woul d be clearly identified in a timely manner . When necessary,
these diifferences could be resolved in a well focused appeal proceed-
i ng.

As part of this effort, the Board woul d suggest that the
Department consider whether for purposes of the Priority System
it would be nore appropriate to assign treatment plant flow val ues
on sone basis other than the proposed facility's design capacity.
Under the Facilities Planning Process, iIndividual municipalities. may
elect to build facilities with a design capacity substantially
greater than that necessary to abate the existing substandard
di scharges. Accordingly, the use of the design capacity val ues
woul d seem to bias Category III(A) in favor of those communities
which elect to build excess treatnent capacity, and may be incon-
sistent with EPA Regul ations (see 35.915 (a) (1)(4) Federal Register
volume 33, nunber 108). Thus the current procedures would seem
to create an incentive for municipalities to propose oversized
facilities in order to becone eligible for priority points under

Category I11.
4, _The nethods, 'to be utilized in making the scientific

evaluations required by 'the Priority System were clearly identified.

It is evident that there is nore than one nethod which could be
utilized to make the evaluations'required by Priority System, In
this proceeding the Departnent, the Fire District and all other

partiesagreed to the use of essentially the same predictive nodel




and oh the valués for nost of the variabless However, there is
no reason to believe that this would necessarily be the case in
future appeal proceedings. The potential areas of disagreenent

in such proceedi ngswoul d be substantially: reduced if the Depart-
ment were to incprporate the formula for this nodel into its rule.
As part of that effort the Department mght also define the manner
in which the numerical wvalues used in performng necessary mathe-
matical calculations are t0 be rounded off and the internal conver-
sions used in its conputer system Further we feel the Water
Resources Departnent should clearly identify the point downstream
from the di scharge where it will begin monitoring the inpact of the
di scharge on water quality.

Conclusion

The Board has no reason to believe as a result of this pro-
ceeding that vVermont's allocation of State and Federal funds for
construction of nunicipal water pollution abatement projects is
not proceeding in a reasonable manner. The policies and procedures
followed by the wWater Resources Department in naking these alloca-
tions, once they are understood, appear reasonable and appropriate.

The documents which set forth these policies and procedures
seemto us to fall short of what is necessary. They should set forth
not only Vermont's -intent with respect to abating pollution of its
waters, but nore specifically how priorities are established and the
techni ques that will be used to evaluate projects for purposes of
assigning funding priorities, This can only be acconplished if every

reasonable effort is nmade to express State policy in terns that'can be




taken at face value and readily understood W t hout extensive interpre-

tation.” Such an effort would, we believe, reduce the State's cost
of admnistration and reduce the cost to affected municipalities
by reducing their need for technical and |egal services.

This proceeding takes place at a time when Federal funding for
muni ci pal water pollution control facilities, has been substantially
reduced. Since in nost cases Federal funds have accounted for 75%
of the cost of-constructing such facilities, these reductions have
a significant inpact on Vermont's ability to respond to the needs of
I ndi vi dual nunicipalities.

The demand for such funds remains high. The state and federa
monies available in the current fiscal year are sufficient to fund
| ess than one fourth of the 42 eligible municipal projects. Wth,
‘fewer funds and the continuing need to -improve the quality of our
wat ers, we may reasonably anticipate that the competition between,
muni cipalities for available funds will intensify in the future;
This in turn-means that these nunicipalities wll be increasingly
vigilant in questioning the basis on which the \Water Resources Depart-~
ment allocates available funds,

The lack ofa clear Statement of policy and procedure in this
area tends to promote the. filing of appeals under 10 V.S A, s1629.
As this proceeding graphically illustrates; such appeal s under.
current circunmstances can be very expensive and tine consumng. It
woul d be unfortunate indeed if increasing amounts of those limted




public resources which are available for abating water pollution

were instead consumed in adjudicating disagreenents over how these

moni es shoul d be all ocat ed.
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STATE OF VERMONT
; Water Resources Board

\ Sherburne Fire District No. 1.
p Appeal of State Project Priority List

List of Exhibits

j ~During the course of the Vernont Water Resources Board's
i consideration of appeals #1 and #2 the follow ng docunents were
‘received into evidence:

! 1. Sherburne Fire District (hereinafter sFD) Exhibit 1: An

f undated letter from John Ponsetto as Commissioner of the
Department of Water Resources, addressed to "Gentlenen”
enclosing copi es of the proposed revisions to the Continui ng
Pl anni ng Process and the Minicipal Pollution Control Project
Priority System

2. SFD Exhibit 2: A letter dated Septenber 16, 1991 from
Comm ssi oner John Ponsetto addressed to "Gentl enen”
encl osing a docunment entitled "Priority Ranking."

3. SFD Exhibit 5: Aletter dated Novenber 16, 1981 from
Brendan J. Whittaker as Secretary of the Agency of
Envi ronnental Conservation addressed to David Lew s,
District Manager for the Sherburne Fire District No. 1.

4,  SFD Exhibit 6: A letter dated Novenber 16, 1981 from
Comm ssi oner John Ponsetto to David Lew s.

5. SFD Exhibit 8. A letter dated Decenber 10, 1981 from
Secretary Brendan J. Wittaker addressed to David Lew s.

6. OSFD Exhibit 10: A letter dated Novenmber 20, 1981 from
Conm ssioner John Ponsettb enclosing a docunent entitled
"Priority List Conputation" dated Novenmber 6, 1981.

, 7. SFED Exhibit 11: A copy of the Vernont Water Resources
g Board s Findings'of Fact and an. Order dated June 22, 1977
regarding the reclassification of a portion of the

O tauquechee River.

a . SFD Exhibit 13: ‘A true copy of an adopted rule filed with
the Secretary of State's Ofice by the Vernmont Water
Resources Board entitled "Regul ati ons Governoring the-Water
Cassification and Control of Quality" (Water Quality
Standards) effective March 7, 1978.

9. SFD Exhibit 14: A docunent entitled "Sanitary Survey
O tauquechee R ver 1975-76 Sherburne, Killington Area"
prepared by the Department of Water Resources.




v 10,

- 11,

12,

¢ 14.

15.

16.

17.

o 18.

19.

20,

© 21,

SFD Exhibit 15: A 'letter dated July 18, 1979 from Ll oyd
Novick. Commissioner of the Departnment of Health addressed
to Wliiam Brierley, Department of Water Resources.

SFD Exhibit 16: An letter addressed to "Gentlenmen” from
Conmi ssioner John Ponsetto, enclosing a copy of the
adopted Fiscal 'Year 1982 Pollution Control Project
Priority List and Public Responsiveness Summary.

SFD Exhibit 17: A docunent entitled "Agency of Environmental
Conservation Minicipal Water Pollution Control Project
Priority System™'

SFD Exhibit 18: A docunent dated Qctober 1, 1978 entitled .
"Water PolTution Control Construction Gant State Priority
System."

SFD Exhibit 190 A letter dated Decenber 21, 1981 from !
Comm ssioner John Ponsetto to David Lewi s enclosing a
menorandum witten by David L. O ough dated November 30,

1981 as well as conputations 'of the assimlative capacity

of the Qtauquechee River.

SFD Exhibit 20: A map show ng various natural and cul tural
features of the Town of Sherburne and environs.

SFD Exhibit 21: A true copy of an adopted rule filed by
the Agency of Environmental Conservation with the Secretary
of State entitled the "Wasteload Allocation Process,!"’

ef fective Decenber 24, 1978.

SFD ' Exhibit 22: A one page docunent dated February 1, 1982 .
entitlTed "Mbodel Used for DO Sag Computations."

SFD Exhibit 23: A true copy of an adopted rule filed by the
Agency of Environnental Conservation with the Secretary

of State entitled "State of Vernont Continuing Water Quality
Managenent Pl anning' Process, July 1981," effective Decenber, !

10, 1981. '
!

SFD Exhibit 24: Part 133 "Secondary Treatnent |nformation”
of Title 40 Code of Federal Regulations.

SFD Exhibit 25. A one page docunent dated February 1, 1982 -
entitled "Conparison of -State Calculations on Assinulative
Capacity for Qtauquechee Downstream of Roaring Brook."

SFD Exhibit 26: An untitled docunent identifying the
variables used by the Sherburne Fire District in predicting
the inmpact of a discharge on the waterqualityof the
receiving waters including the conputation of the dissolved
oxygen sag curve.




22.

23,

24,

25.

L 27.

28.

29.

i 30.

P 32.

33.

34.

35.

SFD Exhibit 27: A untitled docunent identifying the
various sources of flow data used by the Sherburne Fire
District and the State of Vernmont +in eval uating the
7010 flow of the Otauquechee River.

SFD Exhibit 28: A conputation of dissovled oxygen |evels
an the Otauquechee River perforned by Cochrane Associates

on-behalf of the Sherburne Fire District using the
predictive nodel identified as SFD Exhibit 22 with selected
values for certain variables identified as Cochrane Conputer
Run 111.

SFD Exhibit 29: Cochrane Associ ates Conputer Run 206

SFD Exhibit 30: Cochrane Associates Conputer Runs 102, 103, |
206, 107, 109, Ilib, 202, 203, 206, 208,209, 210, 211 and ;

SFD Exhibit 31: Cochrane Associates Conputer Run 105
"Advanced Treatnent”

SFD, Exhibit 32: Cochrane Associates Conputer Run 112
“Advanced Treatnment”

SFD Exhi bit-33: Cochrane Associates Conputer Run 113
"Advanced Treat nent"

SFD Exhibit 34: An untitled docunent identifying the source:s
for variaus secondary treatnment plant effluent TKN val ues
used by the Sherburne Fire District.

SFD Exhibit 35. A one page document prepared by the
Departnent of Water Resources entitled "Summary of Vernont
Secondary Sewage Treatment Plants, Annual Eval uation Data."

SFD Exhibit 36: A one page docunent prepared by the
Department Of Water Resources entitled "Summary of Wastel oad
Allocation Studies, Sewage Treatnent Plant Effluent Data-

Summer Only."

SFD Exhibit 37: A one page docunent entitled "Water
Resources TXN Study Summer - 1976"

SFD Exhibit 39: A two page docunent dated May 24, 1982
prepared by Cochrane Associates entitled "Dr. Dingman's
7alues! (page 1) and "Using el evation to determne 7Q10."
(page 2).

SFD Exhibit 40: A one nge docunent entitled "Conparison
of Various Methods -for termning 79Q10."

SFD Exhibit 42: A chart illustrating the relationship
tBet ween BOD and TKN values in wastewater treatnent plants
effluent.




36.

37.

39.

40.

41.

43.

44,

. 46.

47.

49 .

50.

Water Resources Departnent (hereinafter WRD) Exhibit 7:
A chart entitled "Stream Mddeling Process.”

VWRD Exhibit 8: A one page document entitled "Data
Requi renents for Mbdeling."

WRD Exhibit 9: A one page' docunent entitled "Assimlation
Ratios for Various Stream Ccategories."

WRD Exhibit 10: A one page docunent entitled "Mdeling

:Secenarios."

WRD Exhibit 11:. A one page untitled document graphically
di splaying the range of the values assigned to selected
vari abl es used in the stream nodeling process.

WRD Exhibit 12: A map dated April 1980 prepared by the
Corps of Engineers entitled "ottaugquechee River Drainage
Basin."

WRD Exhibit 13: A four page docunent indicating the results

of a water quality survey conducted by the Department of
Vater Resources in the Sherburne Area on February 3, 1982."

VWRD, Exhibit 15: A one page docunent entitled "Municipal
Proj ect Del ays."

WRD Exhibit 21: A letter dated June 26, 1972 from Martin
Johnson, Commssioner of the Departnent of \Water Resources
to Forest Forsyth, Sherburne Town Manager.

WRD Exhibit 24: A copy of section 35,915 "State Priority
System and Project Priority List'! of the Federal Register,
vol ume 33, number 108 dated Wednesday, Septenber 27, 1978.

WRD Exhibit 27:: A letter dated February 1, 1982 from

Lester Sutton, Regional Adm nistrator of the Environnental

Protection Agency to Conmm ssioner John Ponsetto.

WRD Exhibit 32: A letter dated May 11, 1977 from Martin
Johnson, Secretary of the Agency of Environnental Conserva-
tion to the Town of Sherburne Board of Sel ectnen.

WRD Exhibit 34: A copy of Public Act Nunmber 90 of the 1981
session of the Vermont Legislature.

WRD Exhi bit 38: Copies of data sheets fromthe United States

CGeological Service providing flow data from the Kent Brook
gauge for the years 1964-1975.

WRD Exhibit 40: A one page docunment identfying-those factors

considered by -the Water Resources Departnent as the basis

of evaluating the conparability of selected drainage basi ns.




51.

52,

53.

54.

5'54 .

56,

57.

- 58.

59.

60.

61.

62.

WRD Exhibit 41: A one page docunent entitled "Reliability
of Gauges.™

WRD Exhibit 42: 'Pages 8-14 of a document' published by
United States Geol ogical service entitled "Water Resources
Data 1974 - Explaination of Surface Water Records."

WRD Exhibit 43:. A untitled document conparing the effect
of various 7410 flow figures on the m ni num di ssol ved oxygen
l evel s anticipated in the Qttauquechee R ver.

WRD Exhibit 44: A conputer run prepared by the Departnent
of Water Resources aralyzing dissolved oxygen levels in
the Qtauquechee River under 'selected conditions.

WRD Exhi bit 45: A conputer run prepared by the Departnent
of Water Resources anal yzi ng dissolved oxygen |evels in
the Qttauquechee River under selected conditions.

Town of wWilliston (hereinafter williston) Exhi bit 26:
Conputer runs prepared by Cochrane Associates identified
as Computer runs 101 through 113 and 201 through 214.

WIlliston Exhibit 27:¢ A chart prepared by Edward Leonard
of the Department of Water Resources depicting in a
schematic fashion, the conmponents of a typical RBC waste-
water treatment facility.

WIllistion Exhibit 28: Table 8-A entitled "Wstewater
Qual Ity variations™ found on page 8~33R of the 1977
facilities plan prepared by Cochrane Associates on behal f
of the Town of Sherburne in conjunction with its proposed
wastewater treatnment facility.

WIllistion Exhibit 30: A letter dated June 30, 1980 from :
WTTiam R Adans, Regional -Administrator of the Environnenta
Protection Agency to Brendan J. Wi ttaker, Secretary, Agency
of Environnental Conservation.

Town of Benni ngton (hereinafter Bennington) Exhibit 1: A
resume’ dated Novenber 1981 for Stanley Law ence Dingman.

Benni ngton Exhibit 2¢ A chart depicting the relationship

bet ween el evati on above nean sea |l evel and the rati o between

the 095 flow and the drai nage area.

Benni ngt on Exhibit 3: Pages 2, 7, 8-1, and 8-2 of a

docunent entitled @i dellnes for Determining Fl ood Fl ow
Frequency" prepared by-the United States Water Resources
Council as revised in June of 1977.




63i

64.

Water Resources Board (hereinafter wre) Exhibit 1. A series
of conputer runsperfornmed by Dr. Cochrane u3|ng t he
predictive nodel he enployed on behalf of the Sherburne Fire
District and further identified as conmputer runs |-200,
1-250, | - 300, 1-350, |-301, 1-302, 1-303, |-304, 1-305 and

| -036 (Note: Conputer run |-302 as filed with the Board on
Way 27, 1982 incorrectly used a river flow (Q) of five
instead of the intended value of three. This conputer run
was  recalculated using the correct value for river flow of
three and resubmitted to the Board as conputer run 1-302X)

WRB Exhibit 2: A series of computer runs performed by the
Department of \Water Resources using its predictive nodel and
further identified as conputer runs 2-200, 2-250, -2-300,
2-350, 2-301, 2-302, 2-303, 2-304, 2-305, and 2-306,




