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. Decision on the Merits

This matter came before the Court for a merits hearing after Respohdents,
Timothy Persons and Trust A of Timothy Persons,! filed a timely request for a hearing
and gave notice contesting the May 24, 2010 Administrative Order (*the AO”) issued
~ against them by the Secretary of the Vermont Agency of Natural Reéources (“ANR7"}.
ANR alleged in the AO that RéspOndents caused excavation work to be conducted
within a protected Wetiand and its fifty-foot buffer without first receiving authority to
do so. . The AO includes an ANR directive that Respondents pay certain penalties,

abide by the applicable Regulations in the future, and ¢omplete other remedial
| measures as directed by ANR. ‘

When the parties were unable to resolve their legal disputes voluntarily, the
Court set this m_atter for trial. Pursuant to the parties” mutual recommendation, the
Court did not conduct a site visit, having received assurances that the trial testimony,
exhibits, and other evidence would provide sufficient context for the Ccuft.

ANR was represented at the merits heéring by John Zaikowski, Esq., an ANR
staff attorney. Respondent Timothy Persons and the trustee for Respondent Trust A of
Timothy Persons, Allen Bacon, appeared at the merits hearing as well, together with
Paul S. Gillies, Esq., who served as legal counsel for both Respondents.

‘At the close of evidence, the parties requested, and the Court granted, the
opportunity to file post-trial memoranda. Based upon the evidence presented and

admitted at the merits hearing, the Court renders the following factual and legal

! Allen Bacon provided testimony at trial and represented himself to be the sole trustee of the Trust A of Timothy J.
Persons.



determinations, including determinations on ANR’s request for imposition of penalties

and other relief.

Factual Findings

1. Respondent Timothy J. Persons (“Respondent Persons”) or those related to him
once owned a 152+ acre tract of land, once used as a working farm, along the Westem
border of Hastings Road in the Town of Lunenburg, Vermont. A portion of this
property also has frontage along U.S. Route 2. At the time of Respondent Persons’s _
ownership, the property had not been used as a farm for many years.

2. Respondent Persons or his relatives set about to subdivide this property for
resale.. The property was eventually subdivided into seven lots, as shown on a survey
dated September 1996 and admitted at trial as Respondénts’ Exhibit B.

3. The northern most point of Hastings Road (a/k/a Town Highway #23), which
runs north to south, intersects with U.S. Réute 2, which runs west to east. Lot 1 only
has frontage on U.S. Route 2. Lot 2 borders the intersection of both U.S. Route 2 and
Hastings Road and has frontage on both roadways.

4, Starting at the intersection of U.S. Route 2 and Hastings Road and travelling in
a northern to southern direction on Hastings Road, Lots 2 through' 7 are aligned in
consecutive o’rder£ Lot 2 abuts Lot 3; Lot 3 abuts Lot 4; Lot 4 abuts Lot 5A; Lot SA
abuts Lot 5; Lot 5 abuts Lot 6; and Lot 6 abuts Lot 7. ‘

5. Lots 4, 5, and S5A are the portions of the original parcel of land that are the
subject of these environmental enforcement proceedings. Lot 4 contains 10.1% acres;
Lot 5 confains 59+ acres; and Lot S5A contaix,ls 10.1+ acres.

6. Respondent Trust A of Timothy Persons (“Respondent Trust”), with Allen Bacon
serving as the sole trustee, is the owner of Lot 4. An individual who is not a party to
these proceedings, Carl Jaborek, owns Lots 5 and 5A, having acquired those lots from
Respondent Persons. Respondent Persons financed Mr. Jaborek’s purchase of Lots 5
and 5A. At the time of tnal, Mr: Jaborek was alleged to be in default on his obligations
to Respondent Persons under the applicable financing agreement.

7. Lot 5A has an address of 182 Hastings Road. The original farmhouse was
situated on this Lot. |

8. There are wet soils on portions of Lots 4, 5, and SA.

9. Tfial testimony suggested that a water supply easement encumbers Lots 5
anid BA, for the benefit of Lots 4 and 6.



10. A water line that oncé served to supply water to Lot 4 was damagéd or
destroyed when Mr. Jaborek, or those working on his behalf, bulldozed the former
farmhouse on Lot 5A. The water line that once supplied water to Lot 4 ran from a
spring-fed well dug on Lot 5, across Lot S5A and onto Lot 4. The well is five or more
feet deep and lined with cement tiles. The tiles reach a height of approximately three
feet above the ground surface. The tile structure is depicted in a photo admitted at
trial as ANR Exhibit 8. This pre-existing tile structure is in the foreground of Exhibit
8; the three tile structures in the background of Exhibit 8 are described in § 20,
below.

11. Mr. Jaborek visited the ANR Waterbury offices sometime in 2007 to inquire
about whét excavation work could be done on his property on Hastings Road, Lots 5
and SA. At that time, Mr. Jaborek was attempting to sell one or more of his lots. He
intended to do certain work on the lots, or allow others to do work on the lots, in
connection with the Wafér supply easements, and he did not want the work that he or
others did on the property to interfere with his ability to sell the pror:verties.- The
credible evidence at trial indicatedi that it was not Mr. Jaborek’s intention to contact
ANR in an efforf to file a complaint concerning unpermitted work in designated
‘wetlands.

12. Mr. Jaborek’s interest in the possible impact on wetlands on or near his
property was piqued when Respondent Persons made Mr. Jaborek aware that he
(Respondent Persons) had been the subject of an ANR Administrative Order, issued on
September 14, 1999, concerning un-permitted excavation work within a mapped
Class II wetland and its fifty-foot buffer on Lot 4. Respondent Persons had initially
contested the Administrative Order, claiming as a defense that he was not aware that
the land in question contained a Class II wetland and buffer. Respondent Persons
later admitted to the 1999 wetland violation, and on February 9, 2001, he entered into
an Assurance of Discontinuance {(“the 2001 AOD”). Based upon the 2001 AOD, this
Court enteréed a March 2, 2001 Order approving and incorporating the terms and
requirements of the 2001 AOD. See ANR v. Persons, No. 237-12-99 Vtec (Vt. Envtl.
Ct. Mar. 2, 2001) (Wright, J.). '

13. ~ By the terms of the 2001 AOD, Respondent Persons admitted to the existence of

the Class II wetland on Lot 4 and that excavation work, and the dumping of fill and



gravel within the weﬂand and its buffer, were violations of the applicable wetland
protection laws and regulations. Slip op at 5-7.
14. After entering into the 2001 AOD, Respondent Persons enrolled in classes
concerning wetlands delineation and septic design. ' '
15,  When Mr. Jaborek visited ANR officials in 2007, in addition to inquiring about
what excavation work could be done on his property, he also wanted to learn whether
the 2001 AOD had any outstanding requirements that needed to be addréssed prior to
his planned sale of Lots 5 and 5A.
16. As a comsequence of Mr. Jaborek’s 2007 inquiry {(noted aboife in 99 11 and 15),
ANR officials visited Lots 4, 5, and >5A‘on May 2, 2007. Their visit ;evealed that there
had been extensive work conducted in wet areas on the Lots. The condition of the
excavated areas on Lots 5 and 5A is depicted in the photos admitted as ANR Exhibits
4-8 and 15-19. | |
17. Lot 4 contains a Class Il wetland. This is the same wetland that gave rise to the
wetland violations to which Respondent Persons everitually admitted in 2001. This
wetland is depicted in an overlay map drawn on an aerial map that was admitted at
trial as ANR Exhibit 23. Areas with wet soils continue from the Lot 4 wetland, across
Lot 5A, onto Lot 5. Thesé wet soils are contiguous to the Class II \;vetland on Lot 4 and
continue from the Lot 4 Class II wetland onto Lots 5 and B5A. These wet soils end in
an area just south of the, excavation and construction work described below; the
southern border of these wet soils is depicted by a blue line on Exhibit 23.
' 18.  During their first 2007 visit on May 2, 2007, ANR officials observed the Class I
W‘eﬂahd on Lot 4 and contiguous wet areas flowing from that wetland and across Lots
4, 5A, and 5. They confirmed that these wet dreas represented an additional’ wetland,
contiguous to the Lot 4 Class II wetland, by their evaluation of the existing plants,
soils, and hydrology in this secondary Wet}énd. The areas that Respondent Persons
excavated are within this secondary wetland. ‘
19. Sometime prior to the ANR officials’ visit on May 2, 2007, Respondent Persons
and those working at his direction cut a swath of trees and excavated soils from an
area approximately twelve to fourteen feet wide that runs from Lot 4, across Lot 5A, to
a point on Lot 5 near where the pre-existing tile structure is located. This cleared area
is wholly within the secondary wetland that is contiguous to the Class II wetland on
Lot 4. The cleared area is roughly depicted on Exhibit 23 by a yellow line. Sections of



the cleared area are also shown in ANR Exhibits 4-8 and 15-19. As shown in these
photographic Exhibits, all portions of the area Respoﬁdent Persons cleared are within
this secondary wetland. |

20. ANR officials again visited Lots 4, 5A, and 5 on June 21, 2007 after receiving a
report that Respondent Persons was conducting further excavation work in the
identified wetland. Their visit revealed that Respondent Persons had dug three
additional spring-fed wells, encapsulated in concrete tiles and constructed in a fashion
similar to the pre-existing tile structure described in § 10, above. Respondent Persons
had also brought several loads of gravel onto the well sites and deposited the gravel
around the old and new tile structures. The location of the three new tile structures is
depicted on Exhibit 23 by three red dots; photographs admitted at trial as ANR
Exhibits 6-8, 16, 18, and 19 also show these three new tile structures. As noted in
these photographic Exhibits, the soils around the three new tile structures are wet, as
are the excavated areas that extend around the new wells.

21. ANR officials returned again on September 18, 2007 to inspect the past or
possible new work within the secondary wetland on Lots 5 and 5A. They determined
- that Respondent Persons had cox;duct‘ed additional work by iﬁstalﬁng electrical
fixtures on the three new tile structures. .

22. Respondent Persons conducted the tree-cutting and excavation work within the
secondary wetland so that he could replace the water line that originally supplied
water to Lot 4 and provide a source of water for the other nearby Lots. His assertion
that the soils were not wet when he conducted his tree-cutting and excavation work
was contradicted by other credible testimony and evidence provided to the Court. The
Court therefore concludes that Respondent Persons’s assertions that these soils are
not wet now, and were not wet at the time of his excavation work, are not credible.
Respondent Persons did concede that he observed wet soils in the vicinity of his
excavation work.

23. ANR Exhibits 4-8 and 15-19 accurately depict wet areas around and within the
areas Respondent Persons excavated.

24. To the extent that Respondent Persons had doubts about whether the areas he
planned to excavate included protected wetlands, he was aware from his previcus
dealings with ANR officials that those officials were able and willing to assist him in
determining the extent of protected wetlands on his property and the Lots owned by



Respondent Trust (Lot 4) and Mr. Jaborek (Lots S and 5A). He chose not to seek
'assistance from' ANR officials in determining whether the area he planned to excavate
included protected Weﬂands.

25.  From his previous dealings with ANR, his subseqﬁent educational course w‘ork,.
and his experience as a general contractor, Respondent Persons knew or should have
known that if he intended to conduct excavation work or other activities and uses in
an area protected by state wetland protection laws and regulations, he could only
receive lawful authority to do so by requesting a conditional use determination {(*CUD”)
frorﬁ ANR officials. Respondent Persons chose not to seek a CUD prior to conducting -
his tree-cutting and excavation activities in 2007.

26. The Class II wetland on Lot 4, its buffer, and the secondary wetland that flows
contiguously from that Class II Weﬂand onto Lots 5 and 5A, serve the following
purposes, which Vermont’s wetland laws and regulations seek to protect:

a. water storage to avert flooding;
b. protective areas for wildlife;
c. necessary bear habitat; and
4. erosion control.
27. The following ANR officials devoted the following time, at their established
hourly rates, to responding to Respondent Persons and his unlawful tree-cutting,
excavation; and well construction activities in the wet soils on Lots 4, 5 and BA:
a. Pardiak Monks, DEC Stormwater Engineer, devoted 10.5 hours; his tiine is
valued at $31.00 per hour. _
b. Reginald Smith, Environmental Enforcement Officer, devoted 30.0 hours;
his time is valued at $25.07 per hour.
c. Shannon Motrison, District Wetlands Ecologist, devoted 4 Y hours; her time
is valued at $26.57 per hour. -
d. Rebecca Chalmers, District Wetlands Ecologist, devoted 25 hours; her time
is valued at $21.00 per hour.

Legal Conclusions

I. Wetlands Designation

Respondent Persons and Respondent Trust do not appear to dispute many of
the substantive allegations presented by ANR. For example, Respondent Persons
admits that he and others who he employed conducted the excavation work, dredging,
gravel, and other fill work on Lots 4, 5 and 54, as well as the construction of the three
.new tile structures on Lot 5, for the purpose of installing wells and water lines to
supply water to Lots 4 and 6. Respondent Persons also does not dispute that a



protected Class II wetland is located on Lot 4, near where he conducted these
activities. This protected wetland was the subject of the prior Administrative Order,
Assurance of Continuance, and Order from this Court in 2001, See ANR v. Persons,
' No. 237-12-99 Vtec (Vt. Envtl. Ct. Mar. 2, 2001) (Wright, J.). None of the activities

Respondent Persons conducted were within the confines of the Class II wetland, as-

mapped by ANR, but all activities were within the secondary wetland that is
contiguous to the delineated Class II wetland.

The only dispute presented by the parties is whether Respondent Persons and
Allen Bacon, the trustee for Respondent Trust (the entity holding title to Lot 4), knew
or should have known that the areas in which Respondent Persons conducted these
activities were protected under the Vermont Wetlands Protection and Water Resources
Management laws (10 V.S.A., Chapter 37) and the Vermont Wetland Rules (“the
VWR”).2 For the reasons detailed below, we conclude that Respondent Persons and
Allen Baéon knew or should have known that their activities were conducted within
wetlands that are protected by 10 V.S.A., Chapter 37 and the VWR.

The VWR provide protection for “significant” wetlands,® which are deﬁned as
Class I and Class 11 wetlands. VWR §2.24 (Jan. 1, 2002). The Department of
Environmental Conservation maintains the Vermont Significant Wetland Inventory
(“VSWT”) map, on which Class I and Class II wetlands are mapped, although Class II
wetlands are not limited to just those wetlands identified on the VSWI map. Rather,
due to the metamorphic nature of surface and ground water, the classification of Class
I wetlands also includes “all wetlands contiguous to such mapped wetlands, . . .
unless determined otherwise by the [Water Resources] Board” pursuant to a
successful petition for an alternate wetlands determination by ANR ‘or a property
owner. VWR§ 4.2(b) (Jan. 1,2002).

The credible eviderice presented to the Court establishes that, at the time
Respondént Persons and others he employed conducted the work at issue in this
enforcement action, a secondary wetland existed contiguous to the Class II wetland on
Lot 4. The evidence also establishes that this wetland contintues to exist. This
secondary wetland was and is evidenced by the plants, soils, and hydrology in this

2 Since we find that Respondent Persons conducted activities in 2007 that gave rise to wetland protection violations,
we.conclude that the version of the VWR that were in effect from Jannary 1, 2002 throngh July 31, 2010 control this
case. A later version of the VWR was adopted on July 16, 2010 and went into effect on Aungust 1, 2010.

® VWR § 1.1: Purpose and Authority.




area. Pursuant to VWR § 4.2(b) (Jan. 1, 2002}, this secondary wetland also
constitutes a Class II wetland that is protected by 10 V.S.A., Chapter 37 and the VWR.
Respondent Persons, therefore, excvavated within a protected wetland on Lots 4, 5
and SA.

Respondent Persons, when confronted with the wet areas flowing from the Class v
I wetland on Lot 4 onto the portions of Lots 5 and S5A that he wished to exqavate,
chose not to seek guidance from ANR officials and did not petition for a new wetlands
determination, as is suggested and authorized under VWR Sections 7 and 8. Rather,
he excavated for his water lines and spring-fed wells in an area he knew to be wet.

Respondent Persons knew the procedures to petition for a wetlands re-
determination, to apply for a conditional use determination to permit activities within
wetlands, and to request assistance from ANR officials prior to conducting excavation
activities. His choice not to complete any of these actions, despite his knowledge that
the area in which he wanted to complete excavation work contained wet soils,
reinforces this Court’s determination that he knew that he was execavating and

- constructing wells in a protected wetland but chose to ignore the regulations
established to protect wetlands and the important functions that they serve,

Based upon this compelling evidence, we can only conclude that Respondent
Persons knew or should have known that he was conducting unlawful activities within
a protected wetland, that is, a wetland deemed significant under the VWR. The
trustee for Respondent Trust was equally culpable, due to his knowledge of the area

and the Trust’s ownership interest in Lot 4.

II. Penalty Assessment

When this Court detéermines that an envifonm_ental violation alleged by ANR in
an administrative order has occurred, we are required to “determine ahew the amount
of a penalty” that should be assessed against the respondent who sought to challenge
the ANR order. 10 V.S.A. § 8012(b}{1), (4). We therefore review the credible facts
presented here to determine an appropriate penalty assessment, pursuant to 10 V.S.A.
§ 8010(b)(1)-(8).4

* ANR notes that the version of 10 V.S.A. § 8010(b)(1)—(8) n effect at the time of Respondent Persons’s violations
inchaded a provision conceming a recapture of the economic bénefit of the violation. However, because ANR has
chesen not to seek such a recapture, the authority for which is now codified in 10 V.S.A. § 8010(0)(2) we do not
consider the issue of recapture.



Subsection {1): Respondent Persons’s disregard for the wetland protection
rules had and continues to have potential impacts on public heal;th, safety, welfare,
and the environment, given the disruption of the important functions that significant
wetlands serve. To encourage Respondent Persons to remedy his wetland
encroachments, we impose a penalty of $3,000. We conclude that such a penalty is
warranted here, given that Respondent Persons has refused to take corrective
measures after being directed to do so by ANR officials. However, we decline to impose
a more significant penalty under this subsection, since actual impacts were not
demonstrated by the eviderice presented at trial.

Subsection {2): There was no evidence presented of mitigating factors favoring
Respondent Persons or disfavoring the timeliness of ANR’s action. We therefore assess
no penalty or credit in light of this factor.

Subsection (3): The credible evidence shows that Respondent Persons had

knowledge about assessing wetlands and about the ‘procedures to be followed when he
was confronted with a protected wetland in an area he wished to excavate. The fact
that he chose to go forward with excavating within the protected wetland, including
through constructing three new spring-fed wells, even in light of the abundant
evidence of wet soils, leads us to conclude that Respondent Persons knew of the
wetland and its significance but chose to pursue his personal interests instead of the
public interest. For these reasons, we assess an additional penalty of $3,000.

Subsection (4); The record presented shows that Respondent Persons has

previously violated wetland protection regulations. This past history of non-
compliance provided Respondent Persons with knowledge of the protected wetlands on
his property and the property owned in the name of his Trust. Respondent Persons
has failed to take any steps, over a span of the four years since ANR officials first
approached him about his most recent wetland encroachment, to comply with the
wetland protection rules or to mitigaté his encroachment into the protccted wetland.
For these actions, we impose a fine of $4,000.

Subsection (5); This subsection has been repealed.

Subsection (6): In viewing the importance of establishing a penalty that will

have a deterrent effect upon Respondent Persons, we note both the apparent failure of
the prior proceedings to infuse Respondent Persons with a respect for protected

wetlands as well as his refusal to acknowledge his most recent transgressions and



lack of any effort to correct those transgressions. We therefore impose an additional
penalty of $2,000, in the hope and expectation that this additional penalty will provide
some deterrent for Respéﬁdent Persons if and when he is again faced with a desire to
excavate in a wetland.

Subsection (7): The value of the time that all ANR officials committed to

responding toRespondent Persons’s wetland violations, including prosecution of this
current viclation, totals just under $1,7 22. We direct Respondent Persons to
reimburse these costs as an additional penalty for his violations.

Subsection (8): We are uncertain how long Respondent Persons’s

encroachment into the protected wetland existed before disclosure to-ANR, although
the photographic Exhibits appear to show freshly turned soils that have not yet settled
or grassed over. At the time of trial, the eredible evidence revealed that Respondent
Persoﬁ_s had not taken a single step.to remedy his encroachment into the protected
wetland. We therefore impose an additional penalty of $500 for the time Respondent
Persons allowed these wetland encroachments to go unaddressed. Our assessment
here would be more 'signiﬁcaht, but, in leu of an additional penalty, we AFFIRM all
the injunctive remedies imposed by the ANR Secretary in her AO,

Conclusion

For the reasons stated above, we conclude that Respondents Timothy J.
Persons and Trust A of Timothy Persons, jointly and severally, shall be liable for a total
?enalty in these proceedings of $14,222. We further AFFIRM the injuncﬁve directives
imposed against Respondents Persons and Trust A of Timethy Persons, jointly and
severally, that are contained on pages 2-3, Y B through E in the Adm‘inistrati\[re Order
of the ANR Secretary, dated May 24, 2010. All deadlines in §9 B through E shall now
run from the date that Respondent Persons, through his attorney, receives this Merits

Decision.

Rights of Appeal (10 V.S.A. § 8012(c){4) and (5})

WARNING: This Decision and the accompanying Judgment Order will become
final if no appeal is requested within 10 days of the date this Decision is received. All
parties to this proceeding have a right to appeal this Decision and Judgment Order.
The procedures for requesting an apijeai are found in the Vermont Rules of Appellate

Procedure (V.R.A.P.) subject to superseding provisions in the Vermont Rules for

10



Environmental Court Proceedings (V.R.E.C.P.) 4(d}{6). Within 1\'0 days of the receipt of |
this Order, any party seeking to file an appeal must file the notice of appeal with the
Clerk of the Environrﬁental Division of the Vermont Superior Court, together with the
applicable filing fee. Questions may be addressed to the Clerk of the Vermont
Supreme Court, 111 State Street, Montpelier, VT 05609-0801, (802) 828-3276. An
appeal to the Supreme Court operates as a stay of payment of a penalty, but does not
stay any other aspect of an order issued by this Court. 10 V.S.A. § 8013(d). A party
may petitionn the Supreme Court for a stay under the provisions of the Vermont Rules
of Civil Procedure (V.R.C.P.) 62 and V.R.AP. 8.

A Judgment Order accompanies this Decision. This concludes the current

procéedings before this Court in this enforcement action.

Done at Newfane, Vermont this 1st day of August, 2012,

9

Thomas S. Rurkin, Environmental Judge
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Judgment Order

‘For the reasons stated in the Merits Decision that accompanies this Judgment
Order, we conclude that Respondents Timothy J Persons and Trust A of Timothy
Persons, jointly and severally, shall be liable to the Secretary of the Vermont Agency of
Natural Resources for a penalty in these p'roceedings in the total amount of $14,222.
These penalties are assessed against Respondents, jointly and severally, due to
unlawful encroachment into significant wetlands on Lots 4, 5 and 5A on Hastings
Road in the Town of Lunenburg, Vermont. We further AFFIRM the injunctive
directives imposed against Respondents Persons and Trust A of Timothy Persons,
jointly and severally, that are contained on pages 2-3, Y] B through E in the ‘
Administrative Order of the ANR Secretary, dated May 24, 2010. All deadlines in Y B
through E shall now run from the date that Respondent Persons, ’chrough his

attorney, receives this Merits Decision.

_ Rights of Appeal (10 V.S.A. § 8012(c}(4) and (5))
WARNING: This Decision and the accompanying Judgment Order will become

final if no appeal is requested within 10 days of the date this Decision is received. All
parties to this proceeding have a right to appeal this Decision and Judgment Order.
The procedures for requesting an appeal are found in the Vermont Rules of Appellate
Procedure (V.R.A.P.) subject to superseding provisions in the Vermont Rules for
Environmental Court Proceedings (V.R.E.C.P.) 4(d}){6). Within 10 days of the receipt of
this Order, any party seeking to file an appeal must file the notice of appeal with the
Clerk of the Environmental Division of the Vermont Superior Court, together with the

applicable filing fee. Questions may be addressed to the Clerk of the Vermont
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Supreme Court, 111 State Street, Montpelier, VT 05609-0801, (802) 828-3276. . An
appeal to the Supreme Court operates as a stay of payment of a penalty, but does not
stay any other aspect of an order issued by this Court. 10 V.S.A. § 8013(d). A paﬁy
may petition the Supreme Court for a stay under the provisions of the Vermont Rules
of Civil Procedure (V.R.C.P.) 62 and V.R.A.P. 8.

This concludes the current proceedings before this Court in this enforcement

action.

Done at Newfane, Vermont this 1st day of August, 2012,

Q2 Th

Thomas S. Durkin, Environmental Judge
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STATE-OF VERMONT ENVIRONMENTAL COURT
' DOCKET NO.

SECRETARY, VERMONT AGENCY
OF NATURAL RESOURCES,
}Plﬂilltiff

Y.

TIMOTHY PERSONS AND.
TRUST A:OF TIMOTHY PERSONS,
Respondents

ADMINISTRATIVE ORDER
Having found that Timothy Persons and Trust A of Timothy Persons (Respondents) have

committed violations as defined in 10 V.S.A. §8002(9), the Secretary (Secretary) of the Agency
of Natural Resources (Agency), pursuant to the authority set forth in 10 V.S.A. §8008, hereby

issues the followin:g Administrative Order:

VIOLATION

1. Vermont Wetland Rules (VWR) §§6.3(b) and 8: Dredging and fillingin a Class Two Wetland

and its 50-foot buffer zone without obtaining a Conditional Use Determination (CUD)

STATEMENT OF FACTS

. On May 2, 2007, Agency personnel inspeéted property, known &s Lots 5 and 5A, located at

182 Hastings Road in Lunenberg, Vermont (the property) in response to a comj:laint of

unauthorized work in a wetland. Respondents do not own Lots 5 and 5A.,

. Lot 5 is approximately 59 acres in size and Lot SA is approxnnately 10 acres in size. Both

parcels contain a.wetland contiguous to a wetland mapped on the Vermont Significant-

Wetland Taventory Maps and is. therefore a Class Two Wetland undéf the VWR.

. During the inspection Agency personnel determined that Respondents had 1111t1ated site woxk

and installed a waterline running from Lot 5 across Lot 5A to an adjacent palcel known as
Lot 4. Lot4 is owned by Trust A of Timothy Persons. The construction of the waterline-

included an approximately fifteen (15) foot wide area of cleared vegetation, .excavation, and




filling, These activities occurred within the Class I wetland. Re_Spondenfs did not apply for
or receive a CUD prior to commencing the activities i the wetland.

4, On June 21, 2007 and September 18, 2007, Agency -peréonnel inspected the property and
dei:ermined Respondents had installed three; spring tiles and placed gravel in the Class II
wetland and its 50-foot buffer Zone. Réspondents did not apply for or receive a CUD prior fo _'
conducting the activities in the wetland,

5. By dredgi-ng, placing fill and gravel, and installing a waterline and spring tiles in a Class Two
Wetland and its 50-foot buffer zone without first obtaining a CUD, R&p ondents violated VWR

§86.3(b) and 8.

IORDER
Upon receipt of this Administrative Order, the Resbondents shali:
A. Pay a penalty of $12,250.00 no later than thirty (30) consecutive calendar days following the

effective date of this Order. Payment shall be by check made payable to the “Treasurer, State

of Vermont” and forwarded to:

Becky Buchanan, Administrative Assistant
Environmental Enforcement Division
Agency of Natural Resources

103 South Main Street/Old Cannery
Waterbury, VT 05671-4910

The Semetaky reserves the rlght to augment the above stated penalty based upon the ev1dence
adduced at the hearing in this matter, The penalty may be increased by the total costs

incurred by the Secretary for the enforcement of this matter, by the total amount of economic.
benefit gained by the Respondent from the violations(s) and by further consideration of any

other component of penalty found in 10 V.S.A. §8010, each according to proof at hearing,

B. No later than -foﬁy—ﬁve_(i}S) consecutive calendar days following the effective date of this
Order, Respondents shall remove the three spring tiles and the first ten (10) feet of waterline
running from the three spring. tiles, Respondents shall obtain permission from the current

owner(s) of the effected properties to access the properties. Respondents shall notify the




Agency and the cwrent owner(s) of the properties no less than seven (7) days prior to

commencement of this activity.

C. No later than sixty (60) consecutive calendar days following the effective date of this Order,

Respondents shall seed and mulch all disturbed areas of the wetland with wetland -

conservation seed mix.

D. No later than sixty (60) consecutive calendar days following the effective date of thi's Order,
Respondents shail place no less than three (3) racks, a minimum of 3 ft by 3 #t by 3ft in size,

along the boundary betwsen Lots 4 and 5A in the area used to access the three spring tiles.

E. Respondents shall not engage in any activity in the Class I wetland or its 50-foot buffer zoné,
other than allowed uses as specified in the VWR, without first obtaining a CUD from the

Agency.

RESPONDENT’S RIGHT TO A HEARING
BEFORE THE ENVIRONMENTAL COURT
The Respondent has the right to request a hearing on this Administrative Order before the
Environmental Court under 10 V.S.A. §8012 by filing a Notice of Request for Hearing within

fifteen (15) days of the date the Respondent receives this Administrative Order. The Respbndent _

must timely file a Notice of Request for Hearing with both the Secrei_ary and the Bnvironmental

Court at the following addresses:

1. Secretary, Agency of Natural Resources
¢/o: Enforcement Division,
103 South Main Street/Old Cannery
Waterbury, Vermont 05671-4910

2. Clerk, Environmental Court -
2418 Airport Road
Bame, Vermont 05641




O

EFFECTIVE DATE OF THIS ADMINISTRATIVE ORDER

This Administrative Order shall become effective on the date it is received by the Respondent

unless the Respondent files a Notice of ‘Requést for Hearing within fifteen (15) days of receipt as
provided for in the previous section hereof. The timelj filing of a Notice of Request for Hearing
by the Respondent shall stay the provisions (including ény penalty provisions) of this
Administrative Order pending a hearing by the Environmental Court. If the Respondent does not
make a timely filing of 2 Notice of Request for Hearing, this Administrative Order shall beco:hq

& final Judicial Oxder when filed with and si gned by the Environmental Cout.

‘COMPLIANCE WITH THIS ADMINISTRATIVE ORDER
If the Respondent fails or refuses to comply with the conditions of a final J udicial Order, the

Secretary shall have cause to initiate any further legal action against the Resp ondent including

but not necessarily limited fo, those available to the Secretary pursuant to the provisions of 10

V.S.A. Chapters 201 and 211.

. : fo=r
Dated at Waterbury, Vermont this_ 24 day of M‘;y_ , 2010,
' SECRETARY VERMONT AGENCY OF NATURAL RESOURCES

Justin Johns , Commissioner .
Departmen#of Envnomnental Conservation
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STATE OF VERMONT ENVIRONMENTAL: COURT .
DOCKET NO.

SECRETARY, VERMONT AGENCY
OF NATURAL RESOURCES,
Plaintiff,

Voo '
TIMOTHY PERSONS AND
TRUST A-OF TIMOTHY PERSONS,
" Respondents

Affidavit of Reginald-C. Smith

I, Reginald C. Smith, being duly sworn do attest:
L. -Tam of legal age and a resident of the State of Vermont,

2, Tam employed as an BnVIronmentaI Enforcement Officer in the Comphance and
anorcement Division of the Agency of Natural Resomces

3. Based upon personal observations and conversations with witnesses, the violations desecribed

in the Statement of Facts section of the above-entltled Admmlsha’uve Oldei ocourred during
the time periods set forth thersin, :

Datqd at DDV(Q/\ , Vermont this { Ql T\’\ daﬁr of \(\/\ CL,{,{ , 2010,

| Qe S O./@Jﬂﬂ

Reginaléc. Smith - £Tfiant

I

Subscribed and sworn before me on the / 7 ;{ of /77/4 / ’ ,2010.
Notary P(lbhc

My Commission Expires: 522/




