i NATURAL RESOURCES BOARD
- Districts #2&3 Environmental Commission
100 Mineral Street, Suite 305

Springfield, VT 05156-3168

May 5, 2017

Jon Anderson

Primmer Piper Eggleston & Cramer PC
PO Box 1489, Burlington, VT 05402
j[anderson@vtlawl.com

Subject: Jurisdictional Opinion #2-305 — East Tract / Comtuck, LLC — Wilmington
Dear Mr. Anderson:

This letter is in response to your March 29, 2017, request for a Jurisdictional Opinion
and revised request for a Jurisdictional Opinion submitted on April 20, 2017, herein
collectively referred to as “Request,” provided for in 10 V.S.A. 86007.

l. Summary of Opinion

A full Act 250 permit application and review under all criteria is required before any
subdivision or construction on the East Tract or Old Ark Road commences. There is no
longer a valid Land Use Permit on the East Tract and if there was, the proposed project
is a material change to what was previously permitted.

[l Facts and Documents

1. On October 6, 1970, 47 years ago, Land Use Permit 700002 (“700002”) was
issued for a project described as: “Recreational Development to include 2004
dwelling units and 700 hotel units.” The permit also describes the project as:
“development of 2004 units, of which 909 are individual private building lots
and 1095 are condominium units located in multi-family buildings, 700 hotel
units in the commercial area, and recreational facilities as shown on the plan.
Exhibit 1.

2. Plans for 700002 show three distinct development areas: Haystack Ski Area;
Haystack Golf and Country Club; and Haystack East. Exhibit 1.

3. The portion of 700002 called “Haystack East” is now referred to as the “East
Tract.” Exhibit 1.

4. On July 2, 1985, Land Use Permit numbers 700002-3; 700033-2; 2W0204-2;

and 2W0531-2 were issued as a single Permit Amendment. This Permit
Amendment contains the following conditions:
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29. All construction of the Mirror Lake and associated snowmaking
equipment and buildings, the replacement of double chairlift #1 with
a triple chairlift, replacement of the base to summit gondola with a
triple chairlift and construction of the golf course maintenance
building must be complete by October 15, 1986.

30. Construction completion dates for all other phases of the project
will be established by the District Il Environmental Commission with
each amendment application.

31. This Permit shall expire on December 6, 2006, unless extended
by the District Environmental Commission.

32. Notwithstanding, the Permit shall expire on a year from date of
issuance if the permittees have not demonstrated an intention to
proceed with the project.

Exhibit 1.

5. Findings of Fact and Conclusions of Law for Application #s 700002-3;
700033-2; 2W0204-2; and 2W0531-2 includes:

This Permit extends the expiration dates for Permits 700002-3 and
700033-2 which had previously expired. Permit #2W0204-2 was
also extended so that all Permits have a uniform expiration date of
December 6, 2006.

Permits 700002-3, 700033-2, 2W0204-2 and 2W0531-2 were also
given umbrella status and for future amendments applicants will not
need to present evidence under the following Criteria: 1A
Headwaters, 1D Floodways (Haystack property), 6 Educational
Services, 8 Wildlife, Natural Areas and Historic Sites, 9B & C
Agricultural and Forestry Soils, 9L Rural Growth Areas, 10
Conformance with the Local Plan (Wilmington) and conformance
with the Regional Plan.

This Permit covers only the land currently owned or leased by the
permittees. An amendment will be required for any additional land
which is purchased or leased by the applicants. Any project to be
built on tracts of land not covered by this Permit will need to address
all ten environmental criteria.

This Permit also sets a construction completion date for construction
of the approved ski lifts, Mirror Lake, snowmaking pipeline and
associated buildings and the golf course maintenance building. All
future phases of the project will require an amendment at which time
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8.

10.

the District Environmental Commission will establish a construction
completion date.

Exhibit 1.

Site Plans on record for 700002 show only one access road to “Haystack
East.” This access is off of Cold Brook Road. Exhibit 1.

Attorney Robert Fisher, on behalf of the Hermitage Inn Real Estate Holding
Company LLC in Land Use Permit Application 700002-25, stated that:

[T]he common roads and other common areas of the East Tract
Villages all have their access entering and exiting from
Coldbrook/Handle Road through Haystack Village East. | have
reviewed the Haystack Master Plan maps and surveys prepared for
the initial Act 250 permit in 1970 and none of the surveys depict any
access via Old Ark Road. All of the roadways and common lands
show the access via the road entering off of Coldbrook Road through
Haystack Village East and crossing the brook into the east Tract.
The Declaration provides that each owner shall have the right to
ingress and egress over, upon, and across the Common Area
necessary for access to his or her lot. These common areas and
roads are all depicted on the original surveys and plans and do not
show any other access. The numerous individual lot owners within
the East Tract all have deeds with legal access over these common
roadways entering from Coldbrook Road.

Exhibit 5.
The Request states that:

Cold Brook Fire District has stated that it does not have the ability to
provide water service to the East Tract and it has waived such right
as it may have to provide sewer service for the East Tract Parcel.
Accordingly, Comtuck expects to sell several lots together to provide
enough land so that water and septic may be provided on site for a
home built on each combination of lots.

Exhibit 1.

The Request states that no water or sewer systems were installed and no
houses were built. Exhibit 1.

Comtuck, LLC has submitted two applications to the Department of
Environmental Conservation for Wastewater System & Potable Water Supply
permits. These have received the following application numbers: WW-2-5329
and WW-2-5329-1. Exhibit 6.
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11. WW-2-5329 describes the project as: “[c]onstruct a new 4-bedroom home on
a previously subdivided property. Lots #21-#24 and #41-#42 of Saddle Ridge
will be combined into a single parcel.” Access is from Old Ark Road. Exhibit
6.

12. WW-2-5329-1 describes the project as: “[c]onstruct a new 3-bedroom home
on a lot comprised of formerly subdivided lots 26, 39, and 40 of Saddle
Ridge.” Access is from Old Ark Road. Exhibit 6.

13. The Town of Wilmington Development Review Board has publicly noticed the
following project:

Application #2017-014: Owner; Comtuck, LLC. (Keith Jurgens &
Brian Jurgens). Agent; Gordon Bristol. Application is being made for
a 25-lot re-subdivision/ reconfiguration of lots within Saddle Ridge
Village in the East Tract. Resort-Residential zoning district.
Sections 450 D, 710, 721 & 722: location: Saddle Ridge Village.
[Emphasis added].

Exhibit 7.

14.  April 26, 2017 Brattleboro Reformer article (“Reformer article”) quotes the
Wilmington Zoning Administrator: “The first phase of this re-subdivision is for
25 lots or 25 building sites. Their intent is single-family homes. It's a
potentially big subdivision. The first phase is only 25 but with subsequent
phases, | think they’re hoping for more than 100 building sites.” The Zoning
Administrator also provides: “Originally, that [East Tract] area was plotted
back in 1970 with close to 400 lots...” Exhibit 4.

15. The Reformer article also states that: “Old Ark Road, a dirt road off Route 100
near the Creemee Stand, has been proposed as the access point to the
project.” Exhibit 4.

16.  Additional site plans submitted on April 20, 2017 appear to show a new
access from Old Ark Road and Shirley Lane but the accompanying written
submissions lack explanation. Exhibit 2.

[I. Issues

1. Whether 700002, dated October 6, 1970, remains in effect with respect to
the East Tract.

2. Whether the proposed project on the East Tract is a material change to
700002.
IV.  Analysis
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At the outset of this opinion, | must disclose that | have been unable to gather the full
evidence normally required for a complete and thorough jurisdictional opinion. My
requests for additional information? (typically a routine process), were met with
resistance and a general lack of cooperation.? As a result, and to expedite the issuance
of this opinion, | elected to proceed based upon information assembled from publicly
available sites. The result is that while | have gathered a preponderance of evidence to
support my opinion, | remain confident that there is an abundance of additional
information that | was not provided with that would further bolster my opinion.3

In 1970, the District Environmental Commission issued 700002 for the construction of
2004 dwelling units of which 909 are individual private building lots and 1095 are
condominium units located in multi-family buildings and 700 hotel units in the
commercial area. The commercial area covered by 700002 includes “Haystack Ski
Area; Haystack Golf and Country Club; and Haystack East.” Haystack Ski Area and
Haystack Golf Course, are not owned by the current Requestor, and not at issue in this
Request. Haystack East is now known as the East Tract. On July 2, 1985, Land Use
Permit numbers 700002-3; 700033-2; 2W0204-2; and 2W0531-2 were issued as a
single Permit Amendment. This Permit Amendment contains the following conditions:

31. This Permit shall expire on December 6, 2006, unless extended by the
District Environmental Commission.

32. Notwithstanding, the Permit shall expire on a year from date of
issuance if the permittees have not demonstrated an intention to proceed
with the project.

As the Request discloses, no water or sewer systems were installed and no houses
were built. Consequently, the Permittees did not demonstrate an intention to proceed
with the project between July 2, 1985, when the permit was issued, and July 2, 1986.
The Vermont Legislature amended 10 V.S.A. 86090 as follows: “[e]xpiration dates
contained in permits issued before July 1, 1994...are extended for an indefinite term, as

1 See Exhibit 3.
2 See Exhibit 2, particularly: “We do not have proposed condition maps for the East Tract...Unless you
can convince me that you need to see all such plans in order to make your ruling, we do not plan to
submit any more to you. Nor do | believe you have jurisdiction to review such plans.”
3 The evidence that | requested, but was not provided by the Requestor, is as follows:
1. The JO request states that “Comtuck expects to sell several lots together to provide enough land
so that water and septic may be provided on site for a home built on each combination of
lots.” Provide a site plan that shows which lots will be combined together. The site plan should
also include proposed access to the lots and other proposed infrastructure, access, or site
construction or improvements.
2. Provide a copy of a typical deed for a lot previously conveyed in each “development regime” and
a copy of a proposed deed if materially different.
3. The permit and findings you submitted apply to the entirety of the East Tract/Hermitage/Haystack
property. When you refer to them, please detail which parts apply to the East Tract.
Exhibit 3.
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long as there is compliance with the conditions of the permits.” Because the Permittees
did not demonstrate an intention to proceed with the project as outlined in Condition 32
above, the Permittees were not in compliance with their permit and the permit expired
on July 2, 1986. 700002, including amendments, are not in effect for the East Tract. An
Act 250 permit will be required for the creation of more than five lots on the East Tract.*

In the alternative, if 700002 is found to remain in effect, the project currently proposed
on the East Tract is a material change to what was originally permitted and requires an
Act 250 permit amendment, addressing all Act 250 criteria.

One material change involves project access. The project on the East Tract, approved
in 700002, is permitted with only one access road. This access road is now known as
the East Tract Road and enters the East Tract property from Coldbrook/Handle Road.
No other access roads are shown on any exhibits related to 700002. When the
Hermitage owned the East Tract, its attorney Robert Fisher submitted a document as
part of the 700002-25 record, that states:

[T]he common roads and other common areas of the East Tract Villages all
have their access entering and exiting from Coldbrook/Handle Road through
Haystack Village East. | have reviewed the Haystack Master Plan maps
and surveys prepared for the initial Act 250 permit in 1970 and none of the
surveys depict any access via Old Ark Road. All of the roadways and
common lands show the access via the road entering off of Coldbrook Road
through Haystack Village East and crossing the brook into the east Tract.
The Declaration provides that each owner shall have the right to ingress and
egress over, upon, and across the Common Area necessary for access to
his or her lot. These common areas and roads are all depicted on the
original surveys and plans and do not show any other access. The
numerous individual lot owners within the East Tract all have deeds with
legal access over these common roadways entering from Coldbrook Road.®

The project proposed by the Requestor is to create a minimum of 25 lots all accessing
the East Tract property using Old Ark Road.® Old Ark Road is off of Route 100 and
would have to be significantly extended to reach the East Tract lots. This access has
never been reviewed by the District Commission and constitutes a material change’ to
the permitted project. Accessing the project via Old Ark Road as well as extending Old
Ark Road are cognizable changes to the subdivision and may result in a significant
adverse impact with respect to many Act 250 criteria including, but not limited to: 1(B)
Stormwater; 1(E) Streams; 1(G) Wetlands; 4 Soil Erosion; 5 Transportation; 7 Municipal

410 V.S.A. 86001(19).

5 Exhibit 5.

6 See Exhibits 4 and 6 for project description.

7 Act 250 Rule 2(C)(6): "Material change" means any cognizable change to a development or subdivision
subject to a permit under Act 250 or findings and conclusions under 10 V.S.A. § 6086b, which has a
significant impact on any finding, conclusion, term or condition of the project's permit or which may result
in a significant adverse impact with respect to any of the criteria specified in 10 V.S.A. § 6086(a)(1)

through (a)(10).
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Services; 8(A) Necessary Wildlife Habitat; 9(B) Primary Agricultural Soils; 9(C)
Productive Forest Soils; 9(H) Costs of Scattered Development; 9(K) Public Investments;
9(L) Settlement Patterns; and 10 Local and Regional Plans.

The proposed project poses additional material changes as well. The lots that were
approved in 700002 were .25 acres and depicted on the site plans approved in 700002.
The lots proposed in the Requestor’s supplemental information and State of Vermont
Wastewater System and Potable Water Supply applications® show several lots being
combined together. This is also a cognizable change that may result in a significant
adverse impact under several Act 250 criteria including, but not limited to: 1(B) Waste
Disposal; 7 Municipal Services; 9(B) Primary Agricultural Soils; 9(H) Costs of Scattered
Development; 9(L) Settlement Patterns; and 10 Local and Regional Plans.

V. Conclusion

A full Act 250 permit application and review under all criteria is required before any
construction on the East Tract or Old Ark Road commences. There is no longer a valid,
unexpired Land Use Permit on the East Tract and even if there was, the proposed
project is a material change to what was previously permitted.

VI.  Appeal

This is a jurisdictional opinion issued pursuant to 10 V.S.A. 8 6007(c) and Act 250 Rule
3(A). Reconsideration requests are governed by Act 250 Rule 3(B) and should be
directed to the district coordinator at the above address. As of May 31, 2016, with the
passage of Act 150, Act 250 Rule 3(C) (Reconsideration by the Board) is no longer in
effect. Instead, any appeal of this decision must be filed with the Superior Court,
Environmental Division (32 Cherry Street, 2" Floor, Ste. 303, Burlington, VT 05401)
within 30 days of the date the decision was issued, pursuant to 10 V.S.A. Chapter 220.
The Notice of Appeal must comply with the Vermont Rules for Environmental Court
Proceedings (VRECP). The appellant must file with the Notice of Appeal the entry fee
required by 32 V.S.A. § 1431, which is $295.00. The appellant also must serve a copy
of the Notice of Appeal on the Natural Resources Board, Dewey Building, 1 National
Life Drive, Montpelier, VT 05620-3201, and on other parties in accordance with Rule
5(b)(4)(B) of the Vermont Rules for Environmental Court Proceedings.

Best regards,

Hdanic. Glo

Stephanie Gile
District 2 Coordinator

cc: See Certificate of Service

8 See Exhibits 2 and 6.
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E-Notification CERTIFICATE OF SERVICE # JO 2-305

| hereby certify that I, the undersigned, sent a copy of the foregoing Jurisdictional Opinion and Exhibit List
on May 5, 2017, by U.S. Mail, postage prepaid, to the individuals without email addresses, and by
electronic mail to the following with email addresses. All email replies should be sent to
NRB.Act250Springfield@vermont.gov. Note: Any recipient may change its preferred method of

receiving notices and other documents by contacting the NRB District Office staff at the mailing
address or email below. If you have elected to receive notices and other documents by email, it is
your responsibility to notify the District Office of any email address changes.

Comtuck LLC
c/o Jon Anderson
janderson@vtlawl.com

Wilmington Selectboard
Thomas Fitzgerald, Chair
tfitzgerald@wilmingtonvt.us

Wilmington Planning Commission
Cheryl LaFlamme, Chair
cohlson@wilmingtonvt.us
claflamme@wilmingtonvt.us

Windham Regional Commission
Chris Campany, Director
ccampany@windhamregional.org
wrc@windhamregional.org
johnbenn@windhamregional.org
asabetto@windhamregional.org

Elizabeth Lord, Esg./Land Use Attorney
ANR Office of Planning & Legal Affairs

1 National Life Dr., Davis 2
Montpelier, VT 05620-3901
anr.act250@vermont.gov
elizabeth.lord@vermont.gov
jennifer.mojo@vermont.gov

District 2 Environmental Commission
100 Mineral Street, Suite 305
Springfield, VT 05156
NRB.Act250Springfield@vermont.gov

FOR INFORMATION ONLY

Wilmington Town Clerk
Susan Haughwout
shaughwout@wilmingtonvt.us

Cold Brook Fire District
cbfdl@myfairpoint.net

Wilmington Administrative Assistant
Jessica DeFrancesco
jdefrancesco@wilmingtonvt.us

Wilmington Fire Dept.
Ken March, Chief
kmarch@wilmingtonvt.us

Wilmington Water District
Pat Johnson
pjohnson@wilmingtonvt.us

Wilmington Waste Water Department
John Lazelle
jlazelle@wilmingtonvt.us

Barry Murphy, Public Service Department
barry.murphy@vermont.gov

Craig Keller, Utilities and Permits
Vermont Agency of Transportation
craig.keller@vermont.gov
john.gruchacz@vermont.gov
jeff.ramsey@vermont.gov

Agency of Agriculture, Food & Markets
AGR.Act250@vermont.gov
Stephanie.Smith@vermont.gov

Scott Dillon and James Duggan
Division for Historic Preservation
scott.dillon@vermont.gov
James.duggan@vermont.gov

Nate McKeen, District Forestry Manager
VT Dept. of Forests, Parks & Recreation
nate.mckeen@vermont.qgov

Lael Will, Fisheries Biologist
Lee Simard, Fisheries Biologist
VT Fish & Wildlife Department
lael.will@vermont.gov
lee.simard@vermont.gov

Forrest Hammond, Wildlife Biologist
Ryan Smith, Fish & Wildlife Specialist
VT Fish & Wildlife Department
forrest.hammond@vermont.gov
ryan.smith@vermont.gov

Rebecca Chalmers, Wetland Ecologist
rebecca.chalmers@vermont.gov

Chris Tomberg, Watershed Management
VT Dept. of Environmental Conservation
chris.tomberg@vermont.gov
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Eliza Rudegeair, District Manager Carle and Patricia Middlekauff
Windham County Natural Resources 9 Candlewick Lane

Conservation District

Elizabeth.Rudegeair@vt.nacdnet.net

ADJOINING LANDOWNERS

Joseph and Jean Windels
8 Kensico Knolls
White Plains, NY 10603

Harvey and Astrid Gersh
8735 Via A Vellino
Lake Waters, FL 33467

Melvin and Virginia Grant
39 Dogwood Lane
Northampton, MA 01060

Daniel and llene lanniello
11 Green Acres Lane
Trumbull, CT 06611

Imperial Funding Group
PO Box 191206
Brooklyn, NY 11219

James Mahoney
137 Henry Brown Road
Ahoskie, NC 27910

John Hastings
PO Box 22
Ware Neck, VA 23178

Peter and Rita Lazar
102 Florence Lane
Fairfield, CT 06824

Rudolf and Bernadine Diluzio
9 Rhuland Road
Stoneham, MA 02180

George Liebl
289 Park Avenue
Keene, NH 03431

Dominic and Anne Napoli
18 Chalmers St
Springfield, MA 01118

Thomas Perito
104 6th Avenue
Gloversville, NY 12078

Joseph Sanik
321 Lenape Lane
Chalfont, PA 18914

Cumberland, ME 04021

Karen Anderson
44 Field Avenue
Red Bank, NJ 07701

Hatfield and Elaine Thompson
67 Topsfield Road

P.O. Box 203

Boxford, MA 01921

Lawrence and Alora Meisel
2 Darling Drive
Manalaton, NJ 07726

Jack and Vera Poundstone
3510 S Point Road
Cookyville, TN 38506

Mark and Julie Colbert
c/o Eio Properties

P.O. Box 370103

West Hartford, CT 06137

Hughes and Dorothy Duprez
129 St. Georges Drive
Abscond, NJ 08205

Ralph and Alice Mozian
P.O. Box 763
Orange, CT 06477

Robert and Mary Lennon
P.O. Box 106
So. Lime, CT 06376

Ronald Tema
21 Amundsen St
Norwalk, CT 06855

Steven Kiyak and John McCleary

67 Blue Ridge Drive
South Windsor, CT 06074

George Martin
262 Meadow Ct
Shelton, CT 06484

Paul and Ann Pessia
73 Winter St
Waltham, MA 02451

Martin and Evelyn Maciag
7 Skidmore Lane
Sandy Hook, CT 06482
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Franklin Cecarelli
4837 Durham Rd
N. Guilford, CT 06437

William and June Schanz
1775 Middletown Turnpike # 17
Northford, CT 06472

Dennis and Linda Desmarais
151 Longwood Dr
Chicopee, MA 01020

Richard Arsenault
PO Box 622
West Dover, VT 05356

Jon and Tasha Wysocki
PO Box 292
Bondsville, MA 01009

Richard and Patricia Suprenant
20 Prindiville Ave
Waterford, CT 06385

Carlton Round
16 Judy Lane
So. Windsor, CT 06072

Manfred and Dorothy Dedomonicis
2110 Indian Creek Blvd A 223
Vero Beach, FL 32966

Karl Seumenicht
9 Rosevelt Ave
Rye, NY 10590

Barbara Wells
20296 Black Tree Lane
Steno, FL 33928

William and Donna Hughes
405 Hill Farm Road
Fairfield, CT 06824

William Hopkins
1855 C Kennedy St 3E
Bayside, NY 11360

Thomas and Marie Luboyeski
275 Steele Road # 417
West Hartford, CT 06117

Joseph and Loretta Busko
615 Carrington Rd
Bethany, CT 06460

Trustees of Deep Spring
Deep Spring
Dyer, NV 89010

Robert Attanasio
18 Palestine Road
Newtown, CT 06471

Michael Guertini
17 Ruscan Road
Wetersfield, CT 06109

Robert Sandor
12050 Park Blvd #272
Seminole, FL 33772

William Treadwell
P.O. Box 1737
Sarasota, FL 34230

Thomas Pilarcik
23 Apple HillRd
Wilbraham, MA 01095

Estate of James Wolfe
210 River Road
Madison, CT 06443

Scott Harfords
209 Redono Pond
Jemez Springs, NM 87025

Nancy Green
5758 Marco Point
Carmel, IN 46033

Ulysses Davis
99 Whittier Road
New Haven CT 06515

Kenneth Bell
P.O. Box 372
Wilmington, VT 05363

George McMahon
21105 Cadinal Pond Apt. 203
Ashburn, VA 20147

Elaine S. Bossert Trust
55009 Mallard Drive
Bend, OR 97707

David Buckley
P.O. Box 552
West Dover, VT 05356
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Edwin F. Collins
P.O. Box 2180
West Dover, VT 05356

JoAnne B Filonuk, Et Al
5 Milne Place
Plainview, NY 11803

Brett and Linda Flodine
8 Parkwood Drive
Windsor, CT 06095

Michael Guertin
17 Ruscan Road
Wethersfield, CT 06109

Richard and Catherine Fanizzi
P.O. Box 306
Wilmington, VT 05363

Richard Fitzgerald
141 Parkview Place
Mount Kisko, NY 10549

Edward Greco
655 Park Avenue
Huntington, NY 11743

Scott and Richard Harford
P.O. Box 51201
Amarillo, TX 79159

Hermitage Inn Real Estate Holding Co. LLC
P.O. Box 2210
West Dover, VT 05356

Michael and Mary Ann Kirby
P.O. Box 505
Wilmington, VT 05363

Mindy Nitti
528 Blvd
Westfield, NJ 07090

Robert Sandor
12050 Park Blvd #272
Seminole, FL 33772

Daniel and Tamara Kilmurray
74 Cedar Cliff Road
Riverside, CT 06878

Gail M. Look
157 Look Road
Wilmington, VT 05363

Thomas and Barbara Pilarcik
23 Apple Hill Road
Wilbraham, MA 01095

Town of Wilmington
P.O. Box 217
Wilmington, VT 05363

Barbara Wolf
1 Salem Street #10
Swampscott, MA 01907

Betsy Friedman
240 Gregory Road
Franklin Lakes, NJ 07417

Jaroslaw Nanowski
47 Cypress Street
Bristol, CT 01010

Vermont Winter Haven, LLC
5 Pent Road
Bloomfield, CT 06002

4v8, LLC
6 Peeptoad Road
Westerly, Rl 02891

Mount Snow Ltd.
PO Box 2805
West Dover, VT 05356

Mount Snow Golf Course
39 Mount Snow Road
West Dover, VT 05356

Renato Grella
34 Wayaawl Ave
Bayville, NY 11709

oy, Ll =
Kim Lutchko

NRB Act 250 Specialist
kim.lutchko@vermont.gov
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