Agreement

Water Distribution System Improvements Final Design

Town of Brighton

Page 

Engineer’s Letterhead

Name of OWNER’s Representative
OWNER’s address ____________
__________________________
__________________________

Re:
Engineering Services Agreement for Study and Report Phase or Preliminary Design 



or Final Design – Project description _____________________________________

Owner’s Project Number __________

Engineer’s Project No. __________
This AGREEMENT is written pursuant to the ___________________(OWNER) request for ________________________(ENGINEER) to provide professional engineering services as outlined below.

SCOPE OF SERVICES

Professional engineering services are to be performed by the ENGINEER as detailed in Attachment No. 1 of this AGREEMENT.  The OWNER may, from time to time, request changes in the scope of services to be performed under this AGREEMENT.  Any changes in scope, including an increase or decrease in the amount of the ENGINEER’s compensation, shall be mutually agreed upon in writing by and between the OWNER and the ENGINEER and shall be incorporated into this AGREEMENT by a written Amendment signed by both parties.  

BASIS OF COMPENSATION

For services performed under this AGREEMENT, the CLIENT agrees to compensate the ENGINEER as follows:

I. Basic Services – 



Study and Report Phase

$
_________
Lump Sum (LS)



Preliminary Design Phase

$
_____  LS or Not to Exceed (NTE)



Final Design  

          
$
_________
LS
II. Field Surveys





$         _________
NTE     
III. Subsurface Explorations



$
_________
NTE
IV. Special Services





$    
_________
NTE
V. Additional Services 




$    
_________
NTE
Total amount of items to this AGREEMENT

$   
_________
Billing for each work item shall be on a monthly basis as follows:


Lump Sum (LS) Services:  Includes all engineering costs and direct expenses per 
Attachment No. 2.  Shall be invoiced / billed throughout the project duration based 
upon percentage complete. The cost to the CLIENT will be limited to the lump sum fee 
indicated for each LS work item above.


Not-To-Exceed Services (NTE): A Fee based on expenses incurred in the interest of the 
Project, to include direct labor equal to the actual salaries of personnel, overhead 
expense of 1.___ times direct labor and profit of ___% of direct labor and overhead, 
plus reimbursable expenses per Attachment No. 3.  The cost to the CLIENT will be at 
or below the NTE fee indicated for each work item above.


All invoices/bills (see Attachment No. 5) will accurately depict all services provided 
from the Agreement and any authorized Amendment date through the date of each 
invoice/bill. All invoices/bills to the OWNER will be formatted to comply with the current 
State of Vermont Department of Environmental Conservation (DEC)/Facilities 
Engineering Division (FED) directives.
It is understood that the ENGINEER’s labor rates are adjusted annually in January, and that the fees for services provided under this AGREEMENT and any fully executed Amendment(s) shall be the current rates at the time that the work is performed. Refer to Attachment No. 2 – Schedule of Fees, Attachment No. 3 – Reimbursable Expenses and Attachment No. 4 – Level of Effort 
TERMS AND CONDITIONS

Refer to Attachment No. 6 for the Terms and Conditions that govern this AGREEMENT and any fully executed Amendment(s).

EXECUTED AGREEMENT

This AGREEMENT and any fully executed Amendment(s) shall be considered binding when duly authorized agents of the ENGINEER and the OWNER sign the document and one (1) executed copy is returned to the office of the ENGINEER.  If this AGREEMENT or any   Amendment(s) are not executed within sixty (60) days of the date signed by the ENGINEER, it may be subject to re-negotiation.

DURATION OF SERVICES
The Engineer shall commence services on the Date of Execution of this Agreement, and shall fully complete all authorized services within ________ consecutive calendar days.
OFFER OF PROFESSIONAL ENGINEERING SERVICES

The ENGINEER, as an independent agent, offers to provide the professional engineering services described in this AGREEMENT, including Attachment Nos. 1 through 6, for the compensation and duration specified.
Name of Engineering Firm
______________________________


_____________________________

          ( signature )






( signature )
By: 







By: 
Title: 







Title: 








Dated: _________________

OWNER ACCEPTANCE

The OWNER acknowledges this to be a binding AGREEMENT and agrees to the conditions as stated.  The ENGINEER is hereby directed to proceed with the scope of services on the Date of Execution identified below.

The OWNER acknowledges that it has the financial resources and intends to pay for services rendered in accordance with the conditions as stated herein and acknowledges that if invoices are not paid in full within sixty (60) days of date of invoice, that the ENGINEER may stop work, without consequence or liability of any kind, until the invoices are paid.

The OWNER warrants that the signature below is that of its duly authorized representative of the OWNER who possesses the full legal authority to execute this AGREEMENT on behalf of OWNER.

The OWNER acknowledges that this AGREEMENT is comprised of, and incorporates by reference, Attachment Nos. 1 through 6.

OWNER: _______________________________________
_______________________________

_________________________________


Authorized Representative




Date of Execution

_______________________________
Witness to Signature

Executed in Duplicate
ATTACHMENT NO. 1

SCOPE OF SERVICES

INTRODUCTION

The OWNER is planning to construct ___________________________________________________ for the purpose of _______________________________________________________________

The proposed project includes the following:


No.1: 
______________________________________________________________________

______________________________________________________________________

No.2: 
______________________________________________________________________


______________________________________________________________________

No.3: 
______________________________________________________________________


______________________________________________________________________

No.4: 
______________________________________________________________________

______________________________________________________________________

No.5: 
______________________________________________________________________

______________________________________________________________________ 

Per the OWNER’s request, the ENGINEER proposes to provide professional engineering services to prepare_____________________________________________________________________
___________________________________________________________________________
(Example: Feasibility Report and/or Preliminary Design or Final Design Plans, Bid and Contract Documents) for the construction of ___________________________________________________________________________ ___________________________________________________________________________
This scope of services is based on the OWNER securing financing through a State of Vermont Revolving Loan Fund (CWSRF or DWSRF) and/or Grant for this project.
SCOPE OF SERVICES

The ENGINEER will perform the following scope of services.
I. Basic Services – DESCRIPTION: (Example: Final Design)
A. Preparation of Final Design Plans and Specifications


The ENGINEER will make engineering investigations as are necessary and will compile 
such data as required for the design and drawings for the project.  Drawings (plans), 
technical and construction specifications shall be prepared setting forth in sufficient 
detail the requirements for constructing the project.  Specific tasks include:
1. Final design, detailed construction drawings, specifications, and contract forms complete and ready for construction bids for the proposed water distribution system improvements specified above.
2. The ___________________________project shall be as approximately shown in the report entitled ________________________________________ ____________________________________________________, Preliminary Engineering Report” dated _________and prepared by _________________.
3. This design shall include the following:
a) Utilization of existing designs, maps, soil borings and other available information to the maximum extent feasible
b) The plan/profile shall be at a horizontal scale of 1" = 40' and a vertical scale of 1" = 4'.
(1) Specific information to be included on the plans will be roadway and driveway limits, curb locations, house locations, street addresses, existing utilities and service lines derived from as-built plans and field locations by “Dig Safe”, test boring locations, specimen trees and hedge rows, fences, approximate right-of-way locations, and street names.
(2) The profile will include the existing grade along the centerline of the proposed improvements and the approximate elevations of the existing utilities at the points of intersection.  All elevations will be referenced to NGVD 29 or NAVD 88 vertical control datum as appropriate.
(3) Designated wetlands, archeologically sensitive and/or soil contamination areas will be surveyed as appropriate and located on the drawings.
(4) Technical specifications for the civil and site components of the project will be prepared and provided in the CSI 16 Division format.
(1) The technical specifications will be supplemented with the DEC required “front-end” documents to make a set of construction 
contract documents suitable for public bidding purposes which may include:
(a) Advertisement for Bids
(b) Information for Bidders
(c) Bid Form
(d) Contract Form
(e) General and Supplemental General Conditions
(f) Special Conditions
(g) Technical Specifications
(5) For the “90% design review” draft, sets of blueprints of the construction drawings, the specifications, and the contract documents shall be provided by the ENGINEER as follows:
(a) Two (2) copies for the OWNER
(b) Two (2) copies for review agencies
(6) For the final design plans, contract documents and specifications (construction set) the ENGINEER will provide the following in addition to two OWNER’S copies:
(a) Two (2) copies to the Vermont Water Supply Division (if a DWSRF) or Three (3) copies to the FED (if a CWSRF or Grant)
B. ENGINEER’s Opinion of Probable Construction Cost
1. An opinion of probable construction cost and total project cost, based upon completed final drawings and specifications, will be furnished to the OWNER.
C. Preparation of Construction Phase Schedule
1. A general schedule for the construction phase of the project will be furnished to the OWNER. This schedule shall identify the following for which the construction contract WORK duration (continuous calendar days) is based:
(a) Execution of the Notice to Proceed
(b) Field work commencement
(c) Field work seasonal stoppage/start-up (if applicable)
(d) Substantial and/or Final Completion of WORK
D. Design Meetings

1. The ENGINEER will meet at reasonable and customary intervals to provide a close liaison with the OWNER, the State of Vermont Department of Environmental Conservation (VTDEC) representatives, and other recognized authorities having jurisdiction in regard to the engineering phases of the project.  One (1) kick-off meeting and one (1) review meeting at 60% complete are budgeted.
II. Field Surveys

The ENGINEER shall use all existing surveys wherever possible and shall make additional field surveys and conduct office work related to said surveys as necessary for preparation of the final design and contract drawings for the project.  _________ days of field survey, plus _______additional days for field edits are budgeted.

III. Subsurface Explorations
A. The ENGINEER shall use all existing subsurface and soil information wherever possible and shall perform additional subsurface explorations and conduct related office work as necessary for the preparation of the final design and contract drawings for the project.

1._________days of subsurface explorations are budgeted.  The ENGINEER shall prepare suitable plans and specifications so that borings and other subsurface explorations can provide information necessary for the design of the facilities to be constructed.
2. The ENGINEER will coordinate and supervise the actual performance of subsurface explorations, which may include for example solid auger ledge probes.
3. If ledge probes are used, they will be performed at designated intervals to identify any conditions (ledge, unsuitable soils, etc.) that should be noted in the final design.

 IV. Special Services (Select Services Appropriate to the Project)
A. Environmental Information and Documentation

Since the OWNER plans to utilize a State of Vermont funding for this project, preparation of the State of Vermont “Environmental Informational and Documentation” form is required.  The required environmental assessment document will be prepared in accordance with DEC requirements to request a Categorical Exclusion.
B. Permit Assistance -The ENGINEER shall assist the OWNER in obtaining the necessary Local, State and Federal permits to allow for the construction of the project. This assistance may include one or more of the following:

1. (Example) Archeological - Phase 1A

Assistance will be provided to the OWNER by the Vermont Rural Water Association (VTRWA) to investigate the Phase 1A archeological needs.  The ENGINEER shall coordinate with the VTRWA to perform an initial Phase 1A review of historic resources for the project area.  It is anticipated that this project will receive an archeological write-off.  Therefore, the ENGINEER shall assist the OWNER in obtaining an archeological write-off from the State of Vermont Division for Historic Preservation (SHPO).  This scope of services does not include any additional archeological services that may be required if the Phase 1A review by VTRWA recommends further archeological review and field testing.

2. (Example) Wetlands

The ENGINEER shall assist the OWNER in obtaining a Conditional Use Determination (CUD).  The ENGINEER shall coordinate the delineation of the wetlands by a subconsultant.  After the wetlands at the site have been delineated, the ENGINEER shall attend one (1) site visit with representatives of the OWNER and State representative to walk/review the site.

3. (Example) State of Vermont Agency of Transportation (VTRANS)

The ENGINEER shall assist the OWNER in obtaining the VTRANS permit(s) required for WORK in the VTRANS rights-of-way.  VTRANS permits will be required for soil borings conducted in the VTRANS rights-of-way, as well as for construction of the project WORK.

4. (Example) State and Private Railroad Permits/Approvals

The ENGINEER shall assist the OWNER in obtaining all necessary permits and approvals from the ____________________Railroad required for the performance of WORK under and/or alongside the railroad tracks.

5. (Example) ACT 250 Permit or Write-Off

The ENGINEER will assist the CLIENT in obtaining an ACT 250 permit or write-off.

6. (Example) Vermont General Permit for Stormwater Runoff from Small Construction Sites

The ENGINEER shall assist the CLIENT in obtaining coverage under the Low Risk or General Stormwater Permit.  The Erosion and Sediment Control Plan will be submitted with the Notice of Intent prior to the start of construction.

7. (Example) Meetings and Public Hearings
The ENGINEER will prepare for and attend up to two (2) meetings related to permitting issues.
C. Easement Assistance

1. The ENGINEER shall assist the OWNER in obtaining the necessary easements for the project.  Temporary and permanent easements will be indicated on the Contract Drawings, and an index of temporary and permanent easements will be prepared to identify the easements required.  Coordination will be provided by the OWNER’s staff and attorney during the preparation of the easement documents.  The ENGINEER will prepare for and attend up to a total of _______meetings related to easement issues.  It is understood that any property and/or boundary survey services are not being provided by the ENGINEER under this Agreement.
(Select Services Appropriate to the Project) 
V. Additional Services:
In addition to the foregoing being performed, the following services shall be provided only when mutually agreed upon in writing by and between the OWNER and the ENGINEER, including any increase or decrease in the amount of ENGINEER’s compensation and time duration of the Agreement. Special Services will commence when incorporated into this scope of services by written Amendment signed by both parties. Examples of Special Services available are:
a. Property and/or boundary surveys; Preparation of plans for recording

b. Redesigns ordered by the OWNER or REGULATORY AGENCIES after final design plans have been reviewed and accepted.
c. Assistance to the OWNER on matters of easement or land acquisition, litigation or arbitration in regard to the project
d. Other special services not identified herein, but which may become necessary at a later date.

END OF ATTACHMENT No. 1

 ATTACHMENT NO. 2

Schedule of Fees)

Standard Hourly Rates:

Standard hourly rates include salaries and wages paid to personnel in each billing class plus the cost of customary benefits, general and administrative overhead, non-project operating costs, and operating margin or profit.

The billing rates listed apply (for the duration of this agreement unless it is specifically amended or until __(date)___) for Additional Services as described in Attachment No. 1 - Scope of Services, Section 5.
Schedule: (Example)

Billing Class


Position Title


Hourly Rate

9


Principal


$______


8


Staff Manager

$______


7


Project Manager

$______


6


Project Engineer

$______


5


Senior Engineer

$______


4


Staff Engineer

$______


3


Junior Engineer

$______


2


Senior Technician

$______


1


Technician


$______

Administrative Staff





$______

END OF ATTACHMENT NO. 2

ATTACHMENT NO. 3

Reimbursable Expenses (Example)

The expense items listed below will be billed as follows:

Subconsultant & Vendor Expenses:





    Subconsultants
         @ cost or cost plus a maximum of 8%




     Outside Vendors          @ cost or cost plus a maximum of 8%
Travel Related Expenses: 
         Auto Travel (to include gas and other service charges)*                         @ $0.51/mile
* Mileage reimbursement limited to maximum federal government rate.         As of January 1, 2011 the mileage rate is $0.51/mile.
        Other Travel (to include air fares, rentals, tolls, etc.)                                           @ cost

        Meals & Lodging                                                                               
               @ cost

Reproduction Expenses (provided in-house):



Reproductions (provided in-house)

8½ x 11 one sided copy              
@ $0.08/each

8½ x 11 two sided copy
           @ $0.12/each

24 x 36 blueline print
           @ $3.50/each

              36 x 48 blueline print                     @ $5.00/each

Mylar or velum plots                     
@ $8.00/each

Administrative Expenses:
Postage                                              @ cost
Shipping                   
                @ cost
Other Administrative Expenses          @ cost
END OF ATTACHMENT NO. 3


[image: image2.emf]

ATTACHMENT NO. 5
As a minimum, the following information must appear on each engineering invoice/bill to project Owners expecting loan or grant reimbursement from the VT FED
Engineering Consultant’s Letterhead

To: __________________________



Date _________________________

_____________________________



Payment Request No.____________

_____________________________                                      Engineer Invoice No. ____________                     

_____________________________



Billing period: ________ to _______

Project #:  Project Title: ______________________________________________________

                 State Loan and/or Grant No.: ______________   

List all engineering service categories as they appear in the approved Agreement.  If a lump sum (LS) fee, identify the total $ for each service, the total previously billed, the amount due this billing period and the % complete including this billing. If a not-to-exceed (NTE) fee, identify personnel, hourly billing rate, hours and reimbursable expenses. If under a single service category there are multiple line item services with corresponding NTE amounts, all line item services must be listed and tracked monthly to reflect the amount previously billed, amount due this period, total amount to date and % complete of line item based on the amount identified in the agreement  
Engineering Step & Service Summary*

Agreement date: ______________________
Step I  Phase          
   Previously Billed 
Due this period
     
Total to date             %





                 

Feasibility Study and Report  

Agreement:  $ __________ (LS)         $____________
$ ______________
$ ____________
      ___
Other: 

List each service, $ __ (LS or NTE
)   $______​​​​______            $ ______________
$ ____________        ___
Amendments: 

List each service, $ __ (LS or NTE
)   $______​​​​______            $ ______________
$ ____________        ___

Preliminary Design:
Agreement:  $ _______ (LS or NTE)   $____________
$ ______________
$ ____________        ___
Other: 

List each service, $ ___ (LS or NTE)    $______​​​​______            $ ______________
$ ____________        ___
Amendments:

List each service, $ ___ (LS or NTE)    $______​​​​______            $ ______________
$ ____________        ___

​​​​​​​​​

==================================================================================
    
TOTAL Step I Phase
    $ ___________        $ ____________
$ __________      ___
As a minimum, the following information must appear on each engineering invoice/bill to project Owners expecting loan or grant reimbursement from the VT FED

Agreement date: ______________________
Step II  Phase 

    Previously Billed 
Due this period
     
Total to date             %






                 

Final Design  

Agreement:  $ _________(LS)
    $____________
$ ______________
$ ____________        ___
Other: 

List each service, $ ___ (LS or NTE)   $______​​​​______             $ ______________
$ ____________        ___
Amendments:

List each service, $ ___ (LS or NTE)   $______​​​​______             $ ______________
$ ____________        ___

TOTAL Step II Phase
   $ ___________
==================================================================================
    
         TOTAL              $ ______________
$ ____________   ___
Agreement date: ______________________
Step III  Phase **

    Previously Billed 
Due this period
     
Total to date             %






                 

Bidding Services  

$ ____________ (LS or NTE)  
    $____________            $ ______________
$ ____________         ___
Construction Basic (including 1 year performance evaluation and 11th month inspection when required) 
$ ____________ (LS)                          $______​​​​______            $ ______________
$ ____________         ___
Resident Project Representative:

$ _____________ (NTE)

     $______​​​​______            $ ______________
$ ____________          ___
Other: 

List each service, $ ___ (LS or NTE)   $______​​​​______            $ ______________
$ ____________          ___
Amendments:

List each service, $ ___ (LS or NTE)   $______​​​​______            $ ______________
$ ____________          ___

==================================================================================         

TOTAL Step III Phase            $ ___________       $ ____________
$ __________       ___
*Sub-consultant and other services: provide the same billing/invoice information under the appropriate engineering service listing and attach a copy of their bill/invoice. (Note: allowable engineer mark-up NTE 8%)

** Construction Contract – Date of issuance of the “Notice to Proceed”: _________________ 

     Original Construction Contract Completion date: ___________________________________
     Latest Amended Construction Contract Completion date: ____________________________
Certification statement: I certify that the services provided during this billing period are, to the best of my knowledge and belief, in accordance with the Agreement and any Amendments executed by the Owner and Engineer and as approved for funding by the State of Vermont. 


By: __________________________

                                                                                                                (Engineer’s signature)  

ATTACHMENT NO. 6
TERMS AND CONDITIONS

Extent of Agreement: This Agreement comprises the final and complete agreement between the Owner and the ENGINEER.  It supersedes all prior or contemporaneous communications, representations, or agreements, whether oral or written, relating to the subject matter of this Agreement.  Execution of this Agreement signifies that each party has read the document thoroughly, has had any questions explained by independent counsel, and is satisfied.  Amendments to this Agreement shall not be binding unless made in writing and signed by both the Owner and the ENGINEER.
1. Billings/Payments: Invoices will be submitted monthly by the ENGINEER, in the format required by the Vermont DEC/FED, to the OWNER for all services provided and expenses incurred to date and, unless other mutually satisfactory arrangements have been made between the OWNER and the ENGINEER, are due upon receipt. The invoices shall be considered past due if not paid within sixty (60) days after the invoice date and the ENGINEER may, without waiving any claim or right against the OWNER, and without liability whatsoever to the OWNER, terminate the performance of the service.  A finance charge will be assessed in the amount of 1.5% per month on unpaid balances. If the OWNER fails to make payments when due or otherwise is in breach of this AGREEMENT and any fully executed Amendments, the ENGINEER may suspend performance of services upon five (5) calendar day notice to the OWNER.  The ENGINEER shall have no liability whatsoever to the OWNER caused by any breach of this AGREEMENT and any fully executed Amendments by the OWNER.  If the OWNER fails to make payment to the ENGINEER in accordance with the payment terms herein, this shall constitute a material breach of this AGREEMENT and shall be cause for termination by the ENGINEER.  Payment of invoices is in no case subject to unilateral discounting or set-offs by the OWNER, and payment is due regardless of suspension or termination of the AGREEMENT by either party.
2. Standard of Care:  Services provided by the ENGINEER under this agreement will be performed in a manner consistent with the degree of care and skill ordinarily exercised by members of the same profession currently practicing under similar circumstances and under their licensure by the State of Vermont.

3. Termination: The OWNER or the ENGINEER may suspend the Agreement upon giving seven (7) calendar days written notice. This AGREEMENT and any fully executed Amendments may be terminated upon no less than thirty (30) calendar days prior written notice by either party.  In the event of termination by written notice, the OWNER shall pay the ENGINEER for all services rendered to the date of termination, all reimbursable expenses, and may include reasonable termination  expenses if the termination is initiated by the OWNER.
4. Access to Site: Unless otherwise stated, the ENGINEER will have safe and legal access to the Site for activities necessary for the performance of the services.  The ENGINEER will take precautions to minimize damage due to these activities, but shall not be held responsible for the restoration of any resulting damage.  Arrangements and/or permission for access to the site shall be made by the OWNER unless otherwise stated.  The OWNER shall provide for the ENGINEER’s right to enter the property owned by the OWNER and/or others in order for the ENGINEER to fulfill the scope of services included hereunder.  The OWNER understands that use of testing or other equipment may unavoidably cause some damage, the correction of which is not part of this AGREEMENT or any fully executed Amendments.
5. Buried Utilities: The ENGINEER and/or its authorized subconsultant will conduct the research that in its professional opinion is necessary with respect to the assumed locations of underground improvements.  Such services by the ENGINEER or its subconsultant will be performed in a manner consistent with the ordinary standard of care.  The OWNER recognizes that the research may not identify all underground improvements and that the information upon which the ENGINEER relies may contain errors or may not be complete.  The OWNER agrees, to the fullest extent permitted by law, to waive all claims and causes of action against the ENGINEER and anyone for whom the ENGINEER may be legally liable, for damages to underground improvements resulting from subsurface penetration locations established by the ENGINEER.
6. Timeliness: The ENGINEER will perform its services with due and reasonable diligence consistent with sound professional practices.
7. Delays: The ENGINEER is not responsible for delays caused by factors beyond the ENGINEER’s reasonable control.  When such delays beyond the ENGINEER’s reasonable control occur, the CLIENT agrees that the ENGINEER is not responsible for damages, nor shall the ENGINEER be deemed to be in default of this AGREEMENT or fully executed Amendment.
8. Hidden Conditions: A condition is hidden if it cannot be investigated by reasonable visual observation or records reviewed as customary in the performance of the services being rendered.  If the ENGINEER has reason to believe that such a condition may exist, the ENGINEER shall notify the OWNER who shall authorize and pay for costs associated with the investigation of such a condition and, if necessary, costs necessary to correct said condition.  If the OWNER fails to authorize such investigation or correction after due notification, or the ENGINEER has no reason to believe that such a condition exists, the OWNER is responsible for all risks associated with this condition, and the ENGINEER shall not be responsible for the existing condition nor any resulting damages to persons or property.
9. Hazardous Materials:  Unless specifically agreed upon prior to the commencement of service, the ENGINEER shall have no responsibility for the discovery, presence, handling, removal, disposal of, or exposure of persons to hazardous materials of any form.
10. Subconsultants: The ENGINEER may use the services of subconsultants when, in the ENGINEER’s sole opinion, it is appropriate and customary to do so.
11. Ownership of Documents: All documents produced by the ENGINEER under this AGREEMENT and any fully executed Amendment(s) shall remain the property of the ENGINEER and will not be used by the OWNER for any other endeavor without the consent of the ENGINEER.  The OWNER has, and will retain the right to use the documents for all project purposes. The OWNER shall indemnify and hold harmless the ENGINEER for any re-use, mis-use or alteration of said documents.  

12. Additional Services: Services not explicitly detailed in this AGREEMENT or fully executed Amendment(s) will not be provided without the OWNER’s prior written authorization.
13. Unauthorized Changes: In the event that the OWNER consents to, allows, authorizes, or approves of changes to any plans, specifications, or other documents, and these changes are not approved in writing by the ENGINEER, the OWNER recognizes that such changes and results thereof are not the responsibility of the ENGINEER.  Therefore, the OWNER agrees to release the ENGINEER from any liability arising from the construction, use, or result of such changes.
14. Code Compliance: The ENGINEER shall put forth reasonable professional efforts to comply with applicable laws, codes and regulations in effect as of the date of the execution of this AGREEMENT and any fully executed Amendment(s). Design changes made necessary by newly enacted laws, codes and regulations after this date shall entitle the ENGINEER to a reasonable adjustment in the schedule and additional compensation in accordance with the Additional Services provisions of this AGREEMENT.
15. Information Provided by Others: The OWNER shall furnish, at the OWNER’s expense, all information, requirements, reports, data, surveys and instructions required by this AGREEMENT or any fully executed Amendment(s).  The ENGINEER may use such information, requirements, reports, data, surveys and instructions in performing its services and is entitled to rely upon the accuracy and completeness thereof.
16. Opinions of Probable Cost: In providing opinions of probable cost (formerly referred to as cost estimates), the Owner understands that the ENGINEER has no control over the contractor’s methods of pricing, or the cost of materials and labor, and that such opinions are provided on the basis of the ENGINEER’s experience and qualifications. The Engineer makes no warranty, expressed or implied, as to the accuracy of such opinions as compared to bid or actual cost.

17. Indemnifications: The ENGINEER agrees, to the fullest extent permitted by law, to indemnify and hold harmless the OWNER, its officers, directors and employees (collectively, OWNER) against all damages, liabilities or costs, to the extent caused by the ENGINEER’s negligent performance of professional services under this AGREEMENT and fully executed Amendment(s), and that of its sub-consultants or anyone for whom the ENGINEER is legally liable.  The OWNER agrees, to the fullest extent permitted by law, to indemnify and hold harmless the ENGINEER, its officers, directors, employees and sub-consultants (collectively, ENGINEER) against all damages, liabilities or costs, to the extent caused by the OWNER’s negligent acts in connection with the Project and the acts of its contractors, subcontractors or consultants or anyone for whom the OWNER is legally liable.  Neither the OWNER nor the ENGINEER shall be obligated to indemnify the other party in any manner whatsoever for the other party’s own negligence.
18. Professional Liability Insurance: The ENGINEER will maintain and provide evidence of Professional Liability Insurance in the amount not less than $ 250,000 covering services to be provided under this Agreement and any duly executed Amendments.
19. Insurances: Before commencing work on this contract the ENGINEER will provide certificates of insurance to show that the following minimum coverages are in effect.  It is the responsibility of the ENGINEER to maintain current certificates of insurance on file with the OWNER through the term of the contract.

a. Workers Compensation: With respect to all operations performed, the ENGINEER shall carry workers compensations insurance in accordance with the laws of the State Of Vermont.

b. General Liability and Property Damage: With respect to all operations under the contract, the ENGINEER shall carry general liability insurance having all major divisions of coverage including, but not limited to:

Premises – Operations

Independent Contractor’s Protective

Products and Completed Operations

Personal Injury Liability

Contractual Liability

The policy shall be on an occurrence form and limits shall not be less than:


$ 1,000,000 per Occurrence


$ 1,000,000 General Aggregate


$ 1,000,000 Products/ Completed Product Aggregate


$      50,000 Fire Legal Liability

c. Automotive Liability:  The ENGINEER shall carry automotive liability insurance covering all motor vehicles, no matter the ownership status, used in connection with the contract. Limit of coverage shall not be less than:

  $ 1,000,000 Combined Single Limit.

No warranty is made that the coverages and limits listed herein are adequate to cover and protect the interests of the ENGINEER for the ENGINEER’s operations.  These are solely minimums that have been set to protect the interests of the OWNER.

20. Dispute Resolution: Any claim or dispute between the OWNER and the ENGINEER shall be negotiated in good faith for a period of 30 days from the date of written notice served by either party prior to exercising their rights under law.
21. Consequential Damages: Notwithstanding any other provision of the Agreement, neither party shall be liable to the other for any consequential damages incurred due to the fault of the other party, regardless of the nature of this fault or whether it was committed by the OWNER or the ENGINEER, their employees, agents, subconsultants, or subcontractors. Consequential damages include, but are not limited to, loss of use and loss of profit.
22. Electronic Files: The OWNER acknowledges that differences may exist between the electronic files delivered and the printed hard-copy construction documents.  In the event of a conflict between the signed construction documents prepared by ENGINEER and electronic files, the signed or sealed hard-copy construction documents shall govern.  In addition, the OWNER agrees, to the fullest extent permitted by law, to indemnify and hold harmless the ENGINEER, its officers, directors, employees and subconsultants, against all damages, liabilities or costs, including reasonable attorneys’ fees and defense costs, arising from any changes made by anyone other than the ENGINEER or from any reuse of the electronic files without the prior written consent of the ENGINEER.  Under no circumstances shall delivery of electronic files for use by the OWNER be deemed a sale by the ENGINEER and the ENGINEER makes no warranties, either expressed or implied, of merchantability and fitness for any particular purpose.  In no event shall the ENGINEER be liable for indirect or consequential damages as a result of the OWNER’s use or reuse of the electronic files. The ENGINEER will provide upon request from the State of Vermont, electronic files relating to services performed under this Agreement. Record Drawings will be provided to the State in digital format (CD).

23. Severability: Any provision of this AGREEMENT and any fully executed Amendment(s) later held to be unenforceable for any reason shall be deemed void, and all remaining provisions shall continue in full force and effect.
24. Governing Law: The OWNER and the ENGINEER agree that all disputes arising out of or in any way connected to this Agreement and any fully executed Amendment(s), its validity, interpretation and performance, and remedies for breach of contract, or any other claims related thereof shall be governed by the laws of the State of Vermont.
25. Assignment: Neither party to this AGREEMENT and any fully executed Amendment(s) shall transfer, sublet or assign any rights under or interest (including but not limited to monies that are due or monies that may be due) without the prior written consent of the other party.
26. Job-Site Safety: Neither the professional activities of the ENGINEER, nor the presence of the ENGINEER or its employees and subconsultants at a construction site, shall relieve the Construction Contractor and any other entity of their obligations, duties and responsibilities including, but not limited to, construction means, methods, sequence, techniques, or procedures necessary for performing, superintending, or coordinating all portions of the work of construction in accordance with the contract documents, and any health or safety precautions required by any regulatory agencies.  The ENGINEER and its personnel have no authority to exercise any control over any construction contractor or other entity, or their employees in connection with their work, or any health or safety precautions. The OWNER agrees that the Construction Contractor is solely responsible for job-site safety, and warrants that this intent shall be made evident in the OWNER’s agreement with the Construction Contractor.  The OWNER also agrees that the OWNER, the ENGINEER, and the ENGINEER’s consultants shall be indemnified and shall be made additional insured under the Construction Contractor’s general liability insurance policy.   
END OF ATTACHMENT NO. 6
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